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MEMORANDUM DECISION

Presiding Judge Vasquez authored the decision of the Court, in
which Chief Judge Howard and Judge Miller concurred.

V ASQUE Z, Presiding Judge:

q Donald Barton petitions this court for review of the trial
court’s order summarily dismissing his petition for post-conviction
relief filed pursuant to Rule 32, Ariz. R. Crim. P. We will not disturb
that ruling unless the court clearly has abused its discretion. See
State v. Swoopes, 216 Ariz. 390, 9 4, 166 P.3d 945, 948 (App. 2007).
Barton has not met his burden of demonstrating such abuse here.

92 Barton pled guilty to sexual exploitation of a minor
under the age of fifteen and attempted sexual exploitation of a minor
under the age of fifteen, based on his possession of child
pornography. The trial court designated the offenses as dangerous
crimes against children pursuant to A.R.S. § 13-705 and sentenced
Barton to a twenty-year prison term on the first count to be followed
by lifetime probation on the second.

q3 Barton filed a notice of post-conviction relief, and
appointed counsel filed a notice stating she had reviewed the record
but found no “tenable issue to submit . . . pursuant to Ariz. R. Crim.
P. 32.” Barton then filed a pro se petition raising various claims,
including that the trial court was not permitted to sentence him
pursuant to § 13-705 because he did not commit the offenses
“against a minor” as required by § 13-705(P)(1), and because a
different trial judge—in two other cause numbers involving other
defendants —had determined that possession of child pornography
was not a dangerous crime against children. The trial court
dismissed the petition, and Barton did not seek review of the trial
court’s ruling.
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94 Shortly thereafter, Barton filed a second petition for
post-conviction relief raising the same arguments and additionally
claiming the state was required to “produce the minor child to
confront the accused” to comply with the Sixth Amendment to the
United States Constitution. The trial court summarily denied relief,
and this petition for review followed the court’s denial of Barton’s
motion for reconsideration.

5 Barton summarily repeats his claims on review. But
Barton’s claims are precluded because he either raised them or could
have raised them in his first post-conviction proceeding. Ariz. R.
Crim. P. 32.2(a)(2), (3). And, although Barton noted on the cover
page of his petition below that he was raising a claim of newly
discovered evidence pursuant to Rule 32.1(e), a claim not necessarily
subject to preclusion, see Ariz. R. Crim. P. 32.2(b), he has not
articulated any argument that falls within that provision. Thus, the
trial court did not err in summarily rejecting his petition for post-
conviction relief.

96 Although we grant review, we deny relief.



