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GUST ROSENFELD P.L.C. 
One S. Church Ave., Suite 1900 
Tucson, Arizona  85701-1627 
Tel.: (520) 628-7070 
Fax: (520) 624-3849 
Mark L. Collins, SB #003929  
(mcollins@gustlaw.com) 
Robert M. Savage, SB #020662  
(rsavage@gustlaw.com) 
 
Attorneys for Kondaur Capital Corporation,  
Kondaur Venture X, LLC, Kondaur Capital Trust Series 2009-3,  
and Paula Chastain and Peter Bai 
 
 

IN THE COURT OF APPEALS 

STATE OF ARIZONA 
 

DIVISION TWO 

JAMES MCKINNEY, an individual, 
JAMES MCKINNEY, an individual, 
Real Parties in Interest, 
   
  Appellant, 
 
vs. 
 
KONDAUR CAPITAL 
CORPORATION,  a Delaware 
corporation; KONDAUR VENTURE X, 
LLC, a Delaware LLC; KONDAUR 
CAPITAL TRUST SERIES 2009-3, a 
Delaware statutory trust; DEUTSCHE 
BANK TRUST COMPANY 
DELAWARE, a Delaware corporation; 
PAULA CHASTAIN, an individual; 
PETER BAI, an individual; FOLKS 
AND O'CONNOR, PLLC, an Arizona 
LLC; SECURITY TITLE AGENCY; 
M&I MARSHALL AND ILSLEY 
BANK, 
 
  Appellees. 
 

No. 2 CA-CV 2011-0032  
 
 
Pinal County Superior Court No. 
CV2010-00970 
 
 
 

NOTICE OF FILING 
ATTACHMENTS TO EXHIBIT B 

OF MOTION TO CORRECT 
RECORD ON APPEAL 
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¶1. Notice is hereby given that undersigned counsel for Kondaur Capital 

Corporation, Kondaur Venture X, LLC, Kondaur Capital Trust Series 2009-3, 

and Paula Chastain and Peter Bai has attached hereto Attachments A through D 

referenced in Exhibit B to the Motion to Correct Record on Appeal electronically 

filed with this Court on November 3, 2011.  

RESPECTFULLY SUBMITTED November 7, 2011. 
 

GUST ROSENFELD, P.L.C. 
 
 
 
By:  /s/Robert M. Savage   

Mark L. Collins  
Robert M. Savage 
Attorneys for Kondaur Capital 
Corporation, Kondaur Venture X, LLC, 
Kondaur Capital Trust Series 2009-3,  
and Paula Chastain and Peter Bai 

 
 
E-filed November 7, 2011 and 
copy mailed to: 
 
James Howard McKinney 
Keith James McKinney 
1146 N. Mesa Drive, #112 
Mesa, AZ 85201-0119 
 
Laura Sixkiller  
Julie Barton 
GREENBERG TRAURIG, LLP 
2375 E. Camelback Road, Ste 700 
Phoenix, AZ 85016 
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Larry O. Folks 
Kathleen Weber  
FOLKS & O'CONNOR, PLLC 
1850 N. Central Ave., Ste. 1140 
Phoenix, AZ 85004 
 
By:  /s/Mary Ellen Shannon    



ATTACHMENT A 



L 

In Loan Application 

the Borrower the purpose of Loan the 

reSJIOelllce on nrnn,o.rNl Jo,cat(!Q at 618 

Road, Pinal A true and accurate copy of the lTA,".L"' ...... "'y 

as Exhibit I. 

4, Statement for the McKinney 

loan 

in the 

total amount of rtv;:Ir'(H'f1 111 COll1n(!ctIOl) 

0.64% of the total loan amount 

Settlement Statement is attached hereto as 

A true and accurate 

Loan was evidenced by a pf()mJISSC)ry note signed by 

in the face amount of.""'''''',''''T_'''_'HI 

6. trust ex(~cutea by 

the 

that 

or 

of Final 

Borrower 

U'¥J.,U'UUI!f'" in 



true and accurate copy of the Payment HistolY 

Exhibit 3. 

In 

to 

tnu: and accurate copy of that 

10. to 

Loan. relt:c[t~d that 

11. hereto as Exhibit is a true 

the Borrower by email on 

all other ""V'~U"".'ljlCl sent 'with 

20 I 0 (,'Chastain 

Chastain Letter. 

t2. On 17, 2009 ~ Kondaur 

McKinney Loan is attached as 

M&l's .n~,"'r""."t in the 

M& 1'8 'I1.f,,,..·~(!t 

att<:lcnled hereto Liu·_· ... · .. 4. 

In 

accurate copy letter sent 

including true accurate 

recei ved from Borrower .", ... 1'f<".,. 

correspondence "Written Notice of Loan Dispute" Bxhibit 5 at 

Bates No. 001 

13. tbe on 18, 

the lJ.'\'.'"",."u· the mil~Te:~t in your ." .. r .......... h' remains intact and 

is fully enforceable. at 

14. After to the the 

Borrower t"J'>'·"'''''C'r'>".«rI."."".[, d~lted Loan 

reSDolllie:d in ", ... ,r.ft, ... to 

rescind not to 



transaction' pursuant to Regulation Z § 226.23(1)(1). A 'residential 

is defined Truth 4.J""''"''''E> Ac t 15 § 1 as a l!<u,,,,,,,,.,\H,'H in 

acquisition or 

'" 001 I 

On Borrower 

at Bates 

was and 

contained almost none which had to 

17. 1. 2009 Kondaur ~-UUH'LU n:~Sp.Ol1(:leo m 'u, .. ,hn,J"j- to 

I-"J"o,,"''''tU''''' with true and accurate 

on the 

Statement the lVL"'''''JJU'V Loan was funded~ and the ,\Xir.tt""l,,\ 

"V,,,''',,,,,, sent to Borrower .n'tnITnltl'O him that the .va"""-",,, Loan had been ass:lgl1ed to l .... V'UUUI"J. 

18. 

the Borrower 

"have grave 

Pm1 in Interest. 

at 

to whom I am uv .... UJ'E> 

Bates 

00048] 

'---<LUlU"" t'j:'r"p>I't/A,n written COl1'e~;po!Jl{len<;e from 

in which the Borrower to 

aenflanaea to ne)~otlate 

U''',,£11''1,O to the Decelnbl~r 



with Kondaul' CapitaJl written response to the December Letter were copies (l) the 

Dispute (3) Kondaur Capital' ,."'" ... ,.,,"',,'" to 

and Kondauf Capital' response to the 

o. 



....---x i it 



Uniform RasZdentialloan AppUca1:ron 

OM __ ._No.""" 

H/Z 6£££L9£Oav HJNVM8 NOWSI~3 . ~a IW Wd £9:£0 lOOZ-62-U&r 

KONDAURIMcKinney-00230 



HIE 

KONDAURlMcKinney-00231 



,.",.....~...,. ..... """"'" .... ~ ~. -" - =1- ... 
'" IIIbUI 1IklIlvp I.IILt __ ._t_, .. ____ 

.Ift._ ..... . .... 0.01 ~ a,GUill ".tt • t." 

- ,.7L/WI"" ..... 0."" o.CMl • ".11 • 0.00 

~~§§ 
IIJ 00 0 
-L.... __ 

nit 

KONDAURlMcKinney-00232 



• •• 

IriS 6££fLSCOSV H~8 NOWSI~J - ~a IW Wd VS=£O LOOZ-6z·uer 

KONDAURlMcKinney-00233 



....-..-x i it ..... 



______________ -¥ _____ am __ ~ __ ~ ~1 
11: nl'"l:~lOAN 

1 0 FHA 2. D FmHA . alii t'VWU 1-
4. EJ VA 5. [J Ct::AN.1NS. ® 

CHICAGO TITlE INSURANCE ~ANY 
CLOSER: Miguel L. Garcia 

DATS OF PR:tNTDlG: 02/07/07 
TIMB OF PRlHTXRG: 15:40 

6. I 2700571. PO: 
I ,-001 MID 06 

7. ':t!t1t1t'21O;:.4 

U.S.DBPAR.~~ANDUK6AN 

D. NAMt:. VI" JAMBS B 
ADDRESS: 618 S WZO:XUP 1m 

APACH JCT' Arizona 

F. NAMEOF 
ADDRESS: 

Wisconsin 
~. ._ _ T ,_ .. ".". ~~~,!.,. .;;.;: ,_ R.OAD 

,n,;o~~ ......... Arizona 
H. SE'TTLEMEN'f ~'- TITLE COMI.'JUtX' V 

2500 S. Power ROad, B~da 1.Q1 
Mesa 1l";'~ ",r. ... ", 

852J.9 

85209 iPt.ACE . P'.uRlT· 2500 S. Power Road, BiCicr 1 te 101 
Meaa l!o.;':'~ ...... '" 85209 

J.~u.-~ ~~ 

1110, 
111. 
112. 

1204 . .. 
I 

J, 

~4, 

~17. 
~8. 

12,9. 
~. TOTAL PAID BY /FOR 

to 
to 
to 

-

300. CASHATSETTLEMEN rM\J 4rrO 
130'. Ine 121 

4117. 
la. 

s. 
to. 
11. 

, 12. 
333.231.33 n 

1501 
40S ,458 ", .. 1-

i.:l'lot 

'500." 

~ .. " 

.,5. 

i18. 

I.AI 

to 
to 
to 

,ft" .". M ••• 1!rQ.. .... 121 
75 226,67 a. CASlill] TO} ([1 I=DnU\ QI:I I ~D 

,I :Do 

. 

. 

Hlt( NDAURlMcKinney-00137 



F-2B51-01 4f8IJ Page 2 "No.25Q2.0265 
~gJ/ABS# 2!Q()~71 L SETTlEMENT CHARGES ~~ g~ ~;j:~/O'7 MLG 06 VV",/VVOI.L 

70Ii iOTAI aM ... '@ .,p' PAIDFROU PAiDFROU 
lIYI8Ion .. , (line . BORRO'WEWS SB.LER'S 

701 LB: S to FUNDS AT FUNDS AT 

702. Sa: $ to SETTlEMENT SETTLEMENT 

103. 
. ~toeommi8llon $ ) 

704 ..... u_ 
705. S to 

BOO. I"I'CU~ DAVADI r: IN mU1LOAN 
sot ,. t 
S02. "- .. t 
803. lui Fee to NOIIUS PKoPnn ~ 450.00 

04. 1'UJfS UNION COIlP 16.33 
Q5. ~11 MliI MlIRSHAt.L " ILSLSY &MIX 720.00 
06. Ann_"'FMto 
m. 'r;:: 

IOEi TAX ENe TO PIRST »f8R,J:CIIft RUt. ES'1'Aft ............. ,., "" 

109. I'D TO MU MUSHALL " ILSLEY' ll.'IJIIt 585.00 
110. CBRT Fa TO NCIIDtIS ftOP8It'f!' 100.00 
Ul. l"LOOD. TO 1'.IRS'l' AMlmlCAN PLOOn M'l'A ......-~'A ~A 

,,2. CIA ACCOmIrT 'PO _:I: MAlI£IDLL &, 1:LmdIY _ 329 968 00 
900. ITEMS BY LENDER TO BEPAl:iiN~ 

:01. 10 @$ .'jdtlij tor 0 ~ 

:02. MioItgaQe insuI'ance -, ......... " , ... 0.00 mOnthS to 
m 1..00 ~to~eM FJOOr.y Iiai~ 628.00 
004. 
D)~ 

1000. WIT LENDER 
1001. 0.00 month i pel month 
1002. 0.00 month ~ wtnOriih 
1003. ' .. • .. l P"""t"""7-- 0.00 month J perrnorrlh 

1004. ''-- 0.00 motuh· @IS perrnorrlh 

1005. I) . 00 rTtOntb@$ per month 

1006. n ""month"@s • month 
1007. 0.00 momh@$ perrOOnth· 
1008. J\CI=_UII 0.00 

1100. TmJ:-' ,_ .... _-
1101. to CM~ Title 1 __ Co. 150.00 
1102. ................ VI ...... _Cf. to 
1103. to 
l1C to 
11(1 5 ..... .... to 
11e rJ. Notary fees to 
11~ to 
11(J!l 10 Chicago Titi. I~ cO: 

P!M 1109. ................... ,,__ !I: "" .. ""' .. "" $ 264.00 

1110 . ..... ,_ .. -,~..... So.oo $ 

1111 '.l, ARM, 200. 
1112. .l'IitOl'2R'n I'D TO C'l'IC 1 100.00 
1113. lIlCPU$ MAIL nz TO CTIC 20.00 I 

1200. ·ANU 
1201. Recotdng fee$: IJreed $ i~ $ .~ $ 30.00 
1202. Deed .. Mongage $ 

1203. --- Deed $ ;~ $ 

1204. 

1206. 
1300. AUUI . SETTLEMENT 

1301. Survey to 

1302. to . 
1303. 1ft 1/2 2004 1'1IJC:29 PAID 1136. 09 

1304. 
-,305. 
1~ 

1aa. 
140: TnT41 m=Tn S:UC::NT .- " ........ 100. .I:N'>._"'" 333 231.33 

.~ DAURlMc 
MtG !ir Kinney-00138 
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• • 
ACCOUNT: 00035662154 

109147-payment History 
NOTE: 40000 SHORT NAME: MCKINNEY JAMES 

ORIGINAL BALANCE: 
407,272.56 
ORIGINAL INTEREST: 
12,591.5099827 
DEFERRED INT BAL: 
0.00 LAST MAINT DATE: 
ORIGINAL BUYOOWN: 
0.00 PREV MAINT DATE: 
BUYOOWN PO ¥TO: 

408,458.00 

0 .. 00 

0.00 
06/09/09 

0.00 
06/02/09 

0.00 
0.00 GOOD THRU: 00/00/00 
ORIG OTHER CHGS: 
0.00 GOOD THRU: 00/00/00 
INTEREST PAID YTD: 
01/01/09 

CURRENT BAlANCE: 

INTEREST ACCRUAL: 

OEF INT PAID YTD: 

BUYDOWN BALANCE: 

CUR INT REBATE: 

NEXT INT REBATE: 

INTEREST PAID TO: 

NET PROCEEDS: 
0.00 

0.00 

2,375.76 

0.00 

1,183.32-

475.16 

45,196.42 

UNAPPLIED FUND BAL: 

ESCROW BALANCE: 
0.00 

ESCROW RESERVE BAL: 

LATE CHARGES: 
0.00 
INT PAID TOT: 
125.00 ACTIVE ACCRUAL: 

EXTENSION FEES: 

MISC CHARGES: 
0.00 

RATE RELATION 
RATE PLAN: 0000000 

01: 7.000000 + 3.250000 

FLOOR 

0.000000 

CEILING 

13.000000 

SPLIT RATE TYPE: 

DOLLAR LIMIT 
PRICE PLAN: 000 

02: 0.000000 
0.00 APR: 0.000000 

0.000000 999.999999 
BILL ALL INT: N 

FUT BASIS DATE: 00/00/0000 
1098: Y FREQ: I-I 

INTEREST TYPE: S BASIS: 3 
EARN/REB MTH: 1 INDEX: III 
NEXT RATE CHANGE: 03/01/12 
NEG AM IND: N NEG AM STAT: N 

NEXT PAYMENT CHANGE: 04/01/12 

FUT BASIS: 5 

VAR PLAN: 350 

RATE EXP: 00/00/00 OPT TYPE: 
RATE CHANGE DELAY IND: N 

NEXT BILLING DATE 
NEXT PMT DUE DATE 
INTEREST: 07/01/09 

02/01/09 
TOTAL: 00/00/00 

00/00/00 

NEG AM OVER: Y 
OPT 10: 

NEXT SCHED DATE/PMT # 

07/01/09 1 

00/00/00 0 

LOAN CATEGORY: M LOAN STATUS: N 
FLDL CAP INT IND: N 
COST CENTER: 1602 NOTE TYPE: 273 
C462 UNPAID CAP INT: 0.00 
BRANCH NO: 405100 OFFICER NO: 41607 
A INT EARNED YTO: 0.00 
CHARGE DDA/SAV: CHARGE ACCT: 00000000000 
A ELECTRONIC FEED: N 
TIMES RENEWED: 1 CENSUS TRACT: 
N PAPER FEED: Y 
PRINCIPAL TYPE: R COMMITMENT NO: 0 
o 
NAME/ADDRESS INO: 1 BILL NAME/ADOR: 1 
P PRIORITY NUMBER: 000 
PROP/NAME ADOR: 9 PROP ZIP CODE: 85219 

2 A 
APPRAISAL DATE: 01/19/07 APPRAISAL: 550,000 
00000000000 ESC INT PLAN: 000 

page 1 

P&I AMORT: 01/19/12 

LAST BILLING DATE 

06/01/09 

00/00/00 

MGMT CLASS: 

FED CALL REPORT: 

SEND NO BILL: 

BILL TYPE: 

AMORT EDIT: 

PAID OUT IND: 

PAYMENT METHOD: 

USER CODES: 

ESC ACCT NO: 

KONDAURlMcKinney-Q0139 



• • 
109147-Payment History 

ORIG LTV: 80.00 CUR LTV: 
o RC USAGE: N CL TV: 0.00 
POINTS: 0.00 RISK RATING: 
60 - 90 15 - 30 - 60 - 90 
EOPY INT: 28,397.39 UCC DATE: 
003 002 ROLL TM LT 
EOPY PTS: 0.00 CTD ACCRUAL: 

0.00 

79.77 

603 

00/00/00 

AUTOPAY IND: 

15 - 30 -

TIMES LATE: 005 004 

0.0000000 AVG DLY BAL: 

SBA: N AUTO NON/RE-ACCR: YIN PMT-TERM CHG TYP: 
o RND IND: N MIN PMT IND: N 

TLC: N CRA REPORTABLE: ACCRUAL METHOD: 
A COLLECTION/REFERRAL: Y 

COUPON START DATE 00/00/00 COUPON START NO: 0 COUPON NUMBER PMTS: 
o DROP IND: 0 DROP REASON: 0 

LEAD TIME IND: N LEAD TIME DAYS: 000 NOTE BILL ONLY: 
N APPL SCORE: 0754 

OCCUPANT: Y PAYMENT REAMORT IND: ASSUMED DATE: 
00/00/00 FINAL SCORE: 0000 

REGULATION Z: N FORECLOSURE: OS/29/09 ASSUMED: 
o MKT VALUE: 0 

OVER LL IND: N WAREHOUSE IND: 
% GVT INS: 0.000000 

EXPECTED MATURITY: 03/01/37 ABA ROUTING: 0 ABA ACCT: 
BALLOON LOAN IND: 1 

SECT OF ACT: 80. GUARANTEE ESCR: 00 SUBNOTE NUMBER: 
o DELIVERY DATE: 00/00/00 

CO-MAKEl NAME/ADDR: EMPLOYER NAME/ADDR: OCS ACTIVE IND: 
A SEC NAICS CD: 000000 

CO-MAKE2 NAME/ADDR: ATTORNEY NAME/ADDR: OCS PURGE DATE: 
00/00/00 RESTRUCT IND: 

CO-MAKE3 NAME/ADDR: ACH ACCT TYPE: ACH/AUTOPAY DAY: 
00 CREDIT SAL INO: N 

CLIENT REF NO: SELF GEN FGN CURR CODE: LTR CREDIT N/S: 
SA ELIG/INELIG: 

CASE NO: 000000000000 HOLD UNAPPLIED: 00000000000 HOLD BUYDOWN: 
00000000000 TRACK CODE: BANK 
HOLD ESC/FEE: 00000000000 AMORT EFF RATE: 0.000000 FEE AMORT TO DATE: 

00/00/00 UCCC INO: Y 
FHA INDICATOR: 0 CONTRACT TYPE: 1* FHlB TYPE/CLASS: 

00 / 00 RATIFY DATE: 00/00/00 
HOLD RELEASE DAYS: 00 DP COll PERCENT: 000 DP COLl ACCT: 

00000000000 MCOLL: N 
o 
098 M&I MARSHALL AND ILSlEY BANK LOAN ACCOUNTING NOTE INQUIRY 

R-6310-001-001 06-09-09 PAGE 7372 

INVESTOR: 
00000 

SPLIT RISK 1 
0.00 

SPLIT RISK 2 
0.00 

REPORT TO HMDA: 

FUNDS INDEX: 
000 

FUNDS RATE: 
00 

DISPOSITION: 
DISTRIBUTION: 
FORMULA 1: 

o 

o PROPERTY TYPE: 
DUAL ACCOUNTING: N 

SPlT RSK LMT 
SPLIT RISK PERC 1 

0.00 
SPLIT RISK PERC 2 

RC INT ONLY INC: N 
Y BUILDING CODE: 

CR SAL CHK OVRRD: Y 
000 REFINANCED: 

OVERHEAD TYPE: 00 
0.0000 MORTGAGE INC: 

ACCUDRAW IND: 
o 

N 
PART/SYND IND: 

N PMI/I098 IND: 
0.00 A/R COLLAT: 

ORIG lL$: 0.00 
page 2 

42 FHlB UNITS: 

0.00 SPLIT RISK HAL 1 

0.00 SPLIT RISK SAL 2 

FHLB STATE: 

N 

FHlS INDEX: 

1 FHLB RATE CAP: 

o AUTO PART 

0.00 REl SANK NO: 

KONDAURlMcKinney-00140 



• • 
109147-payment History 

FORMULA 2: 0 .00 SBA GRP NUM: SBA STATUS: SBA BASIS 
POINT: 0.000 HPA CD/6807-1098 IND: N/Y 
INCOME: 0.00 HMDA STATE/CNTY: 04021 GUAR COMP NO: 
00000000000 PMI CANCEL DATE: 00/00/00 
PER EARN: 56,589.4174717 TOT EARN: 56,589.4174717 AVERAGE BAL: 

407,272.56 PMI TERM DATE: 00/00/00 
PURCHASE DATE: 00/00/00 PURCHASE LOAN 10: PURCHASE AMT: 

0.00 PMI MIDPOINT DATE: 00/00/00 

TRANS COMP NO: 
TRANSFER IND: 
CURR PRIN BNP: 
UNAMORT ORG AMT: 
TOTAL PRIN BNP: 
AMORT UNERND: 

00000000000 

0 .. 00 
0.00 
0.00 

TRANSFER 10: 

CURR INT BNP: 

TOTAL INT BNP: 

ST INT DATE: 
0.00 

02/07/07 TERM: 360 MAT. EXT MONTHS: 

0.00 

0.00 

o 
AMORT PR MTH BAL: 
ISSUE DATE: 
AMORT EARNED MTD: 
RENEWAL DATE: 
AMORT EARNED YTD: 
ACC/REB HOLD: 
AMORT EARNED lTD: 

02/07/07 

03/19/08 

N 00/00/00 

FL PMT DT-ADV: 03/01/37 
POST-MATURITY BILL IND: 
COLl CODE/IND: RO/ 
POST-MATURITY BILL FREQ: 

0.00 

0.00 

0.00 

0.00 

N 

o 

MATURITY DATE: 

LAST TRAN DATE: 

LAST TRAN CODE: 

LAST TRAN AMT: 

COll PERCENT: 

DESC: 618 SOUTH WICKIUP ROAD 
MATURITY ADVANCE IND: 

APACHE JUNCTION AZ 
N 

85219-2577 

RIGHT TO CURE NUMBER: o 
INV/COMM NUM: 
RIGHT TO CURE DATE SENT: 

000000 
00/00/00 

000 ACTION CODE: 
CURTAILMENT IND: 
ACTION DATE: 

UNAPPLIED REASON: 
DEFICIT COMMIT NO: 
REASON RELEASE DATE: 

NOTICE ENDORSER: 

o 
00/00/00 

00/00/0000 

Y 

000 

RIGHT TO CURE STATE: 

BUYOOWN CODE: 

BUYOOWN CODE RELEASE DATE: 

CREDIT BUREAU IND: 

03/01/37 

04/03/09 

714 

2,375 .. 76 

100 

00/00/0000 

Y 

POST NO TRANS: F CREDIT BUREAU RELEASE DATE:OO/OO/OOOO 
NOTICE OPTION: Y 
POST NO TR RELEASE DATE: 00/00/0000 CB ACCOUNT TYPE: 26 
NOTICE RELEASE DATE: 00/00/0000 
HUD ACfION COOE: HUD ACTION DATE: 00/0000 
REMOVAL CODE: 000 
PEND BAlANCE: .00 PEND VAR PlAN NO: 000 
INDEX RATE: 0.000000 
PEND TERM: 000 PEND MARGIN: 0.000000 
RATE CAP: 0.000000 
PEND PAY CAP: 0.000000 PEND MAINT DATE: 00/00/0000 
OPT DATE: DO/DO/DODO 
CONV DTE IND: N CONV OPT FEE: 0.00 
FEE INO: 
CONV EFF DATE 00/00/0000 INT REIMBURSEMENT 0.00 
REIMB INT: 0.00 
FOREGONE INTEREST: 0.00 EOPM REBATE: 0.00 
INTEREST RATE: 7.000000 
rO# CREDIT BUREAU GRACE DAYS: 0 
ClS OVERRIDE: N 
CREDIT BUREAU STATUS: 82 DATE OF OCCURRENCE: 02/27/2009 
SPECIAL COMMENTS: BO 

page 3 

CUR 

POST 

INV 

INV 

UNA 

LATE 

LATE 

LATE 

NOTE 

PEND 

PEND 

CONY 

CONV 

1099 

ORIG 

NOTE 

KONDAURIMcKinney-00141 



YEAR: 
MOOEL: 
VIN/SERIAL CD: 
NBR: 
LIEN FILING DTE: 
TAX 10:103-04-05706 
RECORD BOOK: 
INSTRUMENT NBR: 
USER SCOREl: 

• 
109147-Payment History 

0000 MAKE: 

VIN/SERIAL NBR: 

• 
00/00/00 

(COVERS MORE 
LIEN RELEASE DATE: 

RECORD PAGE: 

USER SCORE2: 

USER DEFINITION SEGMENT DATE AMOUNT DESCRIPTION 
10. 01/30/07 0.00 

00/00/00 

APPL 

PROP 

ESAN RECORD ESAN OPT: Y RESET DATE: 06/01/09 STATUS: N PLAN NO: 905 NXT PYMT 
EFF DATE: 07/01/10 ESCR SURP IND: Y 

LAST SUCC AD) DATE: 00/00/00 ESCR COMP YR: 07/09 SURP 
REFUND DT: 00/00/00 AUTO REF STOP DAYS: 0 

SURP SHORT BAL: .00 DFCY BAL: .00 

PAYMT SCHEDULE S# EFF DATE TYP PAY FREQ TOTAL PAYMENT AMT P&I AMOUNT 
ESCROW AMOUNT BUYDOWN AP«>UNT NXT PMT# 

PAYMT PERCENT PAYMT MINIMUM BUS PAYMT PLAN 
01 05/01/08 0 14 1 0.00 0.00 

o 
098 

0.00 0.00 0 
0.00 0 000 00 

M&I MARSHALL AND ILSLEY BANK LOAN ACCOUNTING 
R-6310-001-001 06-09-09 PAGE 7373 

NOTE INQUIRY 

PAYMT SCHEDULE S# EFF DATE TYP PAY FREQ TOTAL PAYMENT ANT P&I AMOUNT 
ESCROW AMOUNT BUYDOWN AMOUNT NXT PMT# 

PAYMT PERCENT PAYMT MINIMUM BUS PAYMT PLAN 
02 07/01/09 0 333 1 217.40 0.00 

217.40 0.00 0 
0.00 0 000 00 

NOT PAID AMOUNT CONSTANT 
BILLING DUE DATE PAID DATE LC IND 
2,375.76 2,375.76 

02/01/09 00/00/00 
2,375.76 

NOT PAID AMOUNT CONSTANT 
BILLING DUE DATE PAID DATE LC IND 
2,375.75 2,375.75 

03/01/09 00/00/00 
2,375.75 

NOT PAID AMOUNT CONSTANT 
BILLING DUE DATE PAID DATE LC IND 
2,375.76 2,375.76 

04/01/09 00/00/00 
2,375.76 

NOT PAID AMOUNT CONSTANT 
BILLING DUE DATE PAID DATE LC IND 
2,375.76 2,375.76 

05/01/09 00/00/00 
2,375.76 
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TOTAL 

PRINCIPAL/PAYMENT 

TOTAL 

PRINCIPAL/PAYMENT 

TOTAL 

PRINCIPAL/PAYMENT 

TOTAL 

PRINCIPAL/PAYMENT 

BILLED AMOUNT 

BILLED AMOUNT 

BILLED AMOUNT 

BILLED AMOUNT 
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109147-payment History 

BILLED AMOUNT 
NOT PAID AMOUNT CONSTANT 

BILLING DUE DATE PAID DATE LC IND TOTAL 
2,375.75 2,375.75 

06/01/09 00/00/00 PRINCIPAL/PAYMENT 
2,375.75 

ESCR# ACT /INACT: TYPE: T COLLECTION: 2 
DISBURSEMENT DATE AMOUNT 

02 PAYEE: 00020110000 CATEGORY: TAX SUB CAT: 01 
NEXT EXPECTED: 00/00/00 0.00 

EXP DATE: 00/00/00 COV: 0.00 RATE: 0.000000 
LAST ACTUAL: 00/00/00 0.00 

PREM CALC: CASE NO: 00 
CURRENT PERIOD: 0.00 

FREQUENCY: 1 DISB EXCEPT: N INT IND: N 
CUST/PAYEE: 0 

PREVIOUS PERIOD: 0.00 PREM: 
o . 00 CUR FHA ANV: 0000 EVEN AMT: Y NO INST: 00 

PEND FHA ANV: 0000 PEND PREM AMT: 0.00 
CK GP NO: 000 CNTR NO: 0012813773 HIT: 

¥TO DISB AMT: 0.00 R7360 IND: N 
STATUS IND: N SUFFIX: 0000 TRN: 

INST 1 AMT/DTE: .00 00/00 INST 2 AMT/DTE: 
.00 00/00 

INST 3 AMT/DTE: .00 00/00 INST 4 AMT/DTE: 
.00 00/00 

10 01 10304057A4 

ESCR# ACT /INACT : TYPE: I COLLECTION: 1 
DISBURSEMENT DATE AMOUNT 

40 PAYEE: 00000460745 CATEGORY: HAZ SUB CAT: 01 
NEXT EXPECTED: 01/31/10 1,425.45 

EXP DATE: 01/31/10 COV: 407,272.56 RATE: 0.000000 
LAST ACTUAL: 01/31/09 1,183.32 

PREM CALC: CASE NO: 00 
CURRENT PERIOD: 0.00 

FREQUENCY: 4 OISB EXCEPT: X INT IND: N 
CUST/PAYEE: P 

PREVIOUS PERIOD: 0.00 PREM: 
0.00 CUR FHA ANV: 0000 EVEN AMT: Y NO INST: 00 

PEND FHA ANV: 0000 PEND PREM AMT: 0.00 
CK GP NO: 000 CNTR NO: 0000000000 HIT: 

YTD OISB AMT: 1,183.32 R7360 IND: N 
STATUS IND: N SUFFIX: 0000 TRN: 

INST 1 AMT/DTE: .00 00/00 INST 2 AMT/DTE: 
.00 00/00 

INST 3 AMT /DTE: .00 00/00 INST 4 AMT /DTE: 
.00 00/00 

10 01 FORCE PLACED HAZ INS 

TOTAL BILLED NOT PAID 11,878.78 

NOTE# EFF DATE TR# ACT DATE TeO REV PRINCIPAL AMT 
SN/I# 

INTEREST AMT 

TOTAL AMT 
PRIN BAL AFTER COLLAT AMT 

PAYEE 
COLL/ITEM BAL 

40000 02/07/07 001 02/14/07 310 0 
0.00 0.00 

0.00 
o 

o 
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0.00 

0.00 

0.00 
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109147-payment History 

098 M&I MARSHALL AND ILSLEY BANK LOAN ACCOUNTING NOTE INQUIRY 
R-6310-001-001 06-09-09 PAGE 7374 

NOTE# EFF DATE TR# ACT DATE TCD REV PRINCIPAL AMT TOTAL AMT 
PRIN BAl AFTER COlLAT ANT SN/I# 

PAYEE INTEREST AMT 
COll/ITEM BAL 

40000 02/07/07 002 02/16/07 750 0 78,490.00 78,490.00 
78,490.00 0.00 0 

0.00 
0.00 

40000 04/01/07 001 04/02/07 750 0 797.80 797.80 
79,287.80 0.00 0 

0.00 
0.00 

40000 04/01/07 002 04/02/07 610 0 0.00 797.80 
79,287.80 0.00 0 

797.80 
0.00 

40000 04/03/07 001 04/03/07 750 0 36,445.20 36,445.20 
115,733.00 0.00 0 

0.00 
0.00 

40000 04/26/07 001 04/26/07 750 0 53,452.96 53,452.96 
169,185.96 0.00 0 

0.00 
0.00 

40000 05/01/07 001 05/01/07 750 0 651.88 651.88 
169,837.84 0.00 0 

0.00 
0.00 

40000 05/01/07 002 05/01/07 610 0 0.00 651.88 
169,837.84 0.00 0 

651.88 
0.00 

40000 05/10/07 001 05/10/07 750 0 49,032.06 49,032.06 
218,869.90 0.00 0 

0.00 
0.00 

40000 06/01/07 001 06/01/07 750 0 1,267.86 1,267.86 
220,137.76 0.00 0 

0.00 
0.00 

40000 06/01/07 002 06/01/07 610 0 0.00 1,267.86 
220,137.76 0.00 0 

0.00 
1,267.86 

40000 06/15/07 001 06/15/07 750 0 18,750.00 18,750.00 
238,887.76 0.00 0 

0.00 
0.00 
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109147-payment History 40000 07/01/07 001 07/02/07 750 0 1,324.08 1,324.08 240,211.84 0.00 0 

0.00 0.00 

40000 07/01/07 002 07/02/07 610 0 0.00 1,324.08 240,211.84 0.00 0 

0.00 
1,324.08 

40000 07/17/07 001 07/17/07 750 0 26,975.46 26,975.46 267,187.30 0.00 0 

0.00 0.00 

40000 08/01/07 001 08/01/07 750 0 1,505.71 1,505.71 268,693.01 0.00 0 

0.00 
0.00 

40000 08/01/07 002 08/01/07 610 0 0.00 1,505.71 268,693.01 0.00 0 

0.00 
1,505.71 

40000 08/02/07 001 08/02/07 750 0 58,312.32 58,312.32 327,005.33 0.00 0 
0.00 

0.00 0 
098 M&r MARSHALL AND IlSLEY BANK lOAN ACCOUNTING NOTE INQUIRY R-6310-001-001 06-09-09 PAGE 7375 
NOTE# EFF DATE TR# ACT DATE TCD REV PRINCIPAL AMT TOTAL AMT PRIN BAl AFTER COlLAT AMT SN/I# PAYEE INTEREST AMT 

COll/ITEM BAl 
40000 08/06/07 001 08/06/07 750 0 22,000.00 22,000.00 349,005.33 0.00 0 

0.00 
0.00 

40000 09/01/07 001 09/05/07 750 0 2,042.63 2,042.63 351,047.96 0.00 0 

0.00 
0.00 

40000 09/01/07 002 09/05/07 610 0 0.00 2,042.63 351,047.96 0.00 0 

0.00 
2,042.63 

40000 09/05/07 001 09/05/07 750 0 40,000.00 40,000.00 391,047.96 0.00 0 

0.00 0.00 

40000 10/01/07 001 10/01/07 750 0 2,219.18 2,219.18 393,267.14 0.00 0 

0.00 
0.00 
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40000 10/01/07 002 

109147-payment History 
10/01/07 610 0 0.00 2,219.18 

393,267.14 0.00 0 
2,219.18 

0.00 

40000 11/01/07 001 11/01/07 750 0 2,338.05 2,338.05 
395,605.19 0.00 0 

0.00 
0.00 

40000 11/01/07 002 11/01/07 610 0 0.00 2,338.05 
395,605.19 0.00 0 

2,338.05 
0.00 

40000 12/01/07 001 12/03/07 750 0 2,276.08 2,276.08 
397,881.27 0.00 0 

0.00 
0.00 

40000 12/01/07 002 12/03/07 610 0 0.00 2,276.08 
397,881.27 0.00 0 

2,276.08 
0.00 

40000 01/01/08 001 01/02/08 750 0 2,365.49 2,365.49 
400,246.76 0.00 0 

0.00 
0.00 

40000 01/01/08 002 01/02/08 610 0 0.00 2,365.49 
400,246.76 0.00 0 

2,365.49 
0.00 

40000 02/01/08 001 02/01/08 750 0 2,379.55 2,379.55 
402,626.31 0.00 0 

0.00 
0.00 

40000 02/01/08 002 02/01/08 610 0 0.00 2,379.55 
402,626.31 0.00 0 

2,379.55 
0.00 

40000 03/01/08 001 03/03/08 750 0 2,239.26 2,239.26 
404,865.57 0.00 0 

0.00 
0.00 

40000 03/01/08 002 03/03/08 610 0 0.00 2,239.26 
404,865.57 0.00 0 

2,239.26 
0.00 

40000 03/19/08 001 04/04/08 661 0 0.00 0.00 
404,865.57 0.00 0 

0.00 
0.00 

098 M&I MARSHALL AND ILSLEY BANK LOAN ACCOUNTING NOTE INQUIRY 
R-6310-001-001 06-09-09 PAGE 7376 
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109147-payment History NOTE# EFF DATE TR# ACT DATE Teo REV PRINCIPAL AMT TOTAL ANT PRIN BAl AFTER eOLLAT AMT SN/I# PAYEE INTEREST AMT 

COlL/ITEM BAL 

40000 04/01/08 001 04/02/08 750 0 2,407.01 2,407.01 407,272.58 0.00 0 

0.00 
0.00 

40000 04/01/08 002 04/02/08 610 0 0.00 2,407.01 407,272.58 0.00 0 
2,407.01 

0.00 40000 04/01/08 003 04/04/08 400 0 NEW RATE= 7.000 
NEW BASIS: 3 

40000 05/01/08 001 04/30/08 610 0 0.00 2,361.72 407,272.58 0.00 0 

0.00 
0.00 

UNAPPLIED FUND AMT 2,361.72 
40000 05/01/08 002 OS/22/08 610 0 0.00 2,375.76 407,272.58 0.00 0 

0.00 
2,375.76 

UNAPPLIED FUND AMT 2,361.72-
40000 05/30/08 001 05/30/08 668 0 0.02 0.02 407,272.56 0.00 0 

0.00 
0.00 

40000 06/01/08 001 05/30/08 610 0 0.00 2,375.76 407,272.56 0.00 0 

0.00 
2,375.76 

40000 07/01/08 001 07/01/08 610 0 0.00 2,375.76 407,272.56 0.00 0 

0.00 
2,375.76 

40000 08/01/08 001 07/30/08 610 0 0.00 2,375.76 407,272.56 0.00 0 

0.00 
2,375.76 

40000 09/01/08 001 09/03/08 610 0 0.00 2,375.76 407,272.56 0.00 0 

0.00 
2,375.76 

40000 10/01/08 001 10/02/08 610 0 0.00 2,375.76 407,272.56 0.00 0 

0.00 
2,375.76 

40000 11/01/08 001 11/07/08 610 0 0.00 2,375.76 407,272.56 0.00 0 

0.00 
2,375.76 
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109147-payment History 

40000 12/01/08 001 12/12/08 610 
407,272.56 

40000 01/01/09 001 01/09/09 610 
407,272.56 

40000 04/03/09 001 05/11/09 714 
407,272.56 

ESCROW AMT 

0 
0.00 

0.00 

0 
0.00 

0.00 

0 
0.00 

0.00 

o 

o 

o 

0.00 

2,375.76 

0.00 

2,375.76 

0.00 

0.00 

1,183 .. 32 

2,375.76 

2,375.76 

1,183.32 

o 
098 M&I MARSHALL AND ILSLEY BANK LOAN ACCOUNTING 

R-6310-001-001 06-09-09 PAGE 7377 NOTE INQUIRY 

NOTE FEE PLAN: 
ENTERED DATE: 

E3 BILL FREQ: 
03/06/08 

NUMBER: 1 BILL LEAD TIME: 0 ASSESS START: 03/06/08 DELETE: DETAIL BILL INO: $0.00 ASSESS END: 99/99/99 STOP IND: 0 POOLED BILL INO: $0.00 1ST PMT DUE: 00/00/00 NEW TODAY: N COMB BILL IND: $250.00 PRIOR PMT DUE: 00/00/00 
NEW THIS PERIOD: 

SO.OO CURR PMT DUE: 
CHG DEPOSIT IND: 

SO.OO NEXT PMT DUE: 
CHG ACCT: 

SO.OO START EARN: 
EARN INO: 

$0.00 GOOD DATE 1: 
FINANCE IND: 

$0.00 GOOD DATE 2: 
NFEE BASIS: 

$0.00 

$0.00 

SO.OO 

SO.OO 

SO.OO 

SO.OO 

RLTD INDEX: 
RATE: 
RLTD-KEY: 
RLTD-SEG: 

NOTE FEE PLAN: 
ENTERED DATE: 

NUMBER: 

Y NAME ADDRESS IHO: 1 
00/00/00 

FEE TYPE: N 
00/00/00 
0 FEE CATEGORY: MS 
00/00/00 
0 REBATE INO: N 
00/00/00 

EARNINGS TERM: 0 
00/00/00 
7 CAP FEE IND: N 

DISPLAY TO CUST: Y 

NOTE CALC IND: 

COMPONENT 1 
000 

250.00 
00000040000 

F9 BILL FREQ: 
02/20/07 
1 BILL LEAD TIME: 

page 10 

N 

COMPONENT 2 
000 

0.00000000 
00000000000 

o 

MIN FEE: 

MAX FEE: 

CURR ASSESS: 

YTD ASSESS: 

ORIG ASSESS: 

WAIVED YTD: 

CURR DUE: 

TOTAL DUE: 

PAID YTD: 

EARN YTD: 

EARN MTD: 

EARN LTD: 

PRIOR MNTH UN EARN 

CURR MNTH UN EARN : 

NEXT MNTH UNEARN: 

UNPAID CAP FEES: 

COMPONENT 3 
000 

0.00000000 
00000000000 

MIN FEE: 

MAX FEE: 

KONDAURlMcKinney-00148 
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109147-payment History 

ASSESS START: 02/20/07 DELETE: DETAIL BILL INO: $0.00 ASSESS END: 99/99/99 
STOP IND: 0 POOLED BILL INO: SO.OO 1ST PMT DUE: 00/00/00 
NEW TODAY: N COMB BILL IND: 

CURR ASSESS: 

YTD ASSESS: 

$585.00 PRIOR PMT DUE: 00/00/00 
N ORIG ASSESS: 

NEW THIS PERIOD: 
$0.00 CURR PMT DUE: 

CHG DEPOSIT IND: 
SO.OO 

CHG ACCT: 
$0.00 

EARN IND: 
$0.00 

FINANCE IND: 
S4.88 

NFEE BASIS: 
$0.00 

$0.00 

$542.75 

$541.13 

$539.50 

$0.00 

NEXT PMT DUE: 

START EARN: 

GOOD DATE 1: 

GOOD DATE 2: 

RLTD INDEX: 
RATE: 
RLTD-KEY: 
RLTO-SEG: 

y NAME ADDRESS I.ND: 1 
00/00/00 

FEE TYPE: N 
00/00/00 
0 FEE CATEGORY: MS 
02/07/07 
4 REBATE IND: N 
07/07/09 

EARNINGS TERM: 360 
08/07/09 
7 CAP FEE INO: N 

DISPLAY TO CUST: Y 

NOTE CALC IND: 

COMPONENT 1 
000 

585.00 
00000040000 

COMPONENT 2 
000 

0.00000000 
00000000000 

WAIVED YTO: 

CURR DUE: 

TOTAL DUE: 

PAID YTD: 

EARN YTD: 

EARN MTD: 

EARN LTD: 

PRIOR MNTH UNEARN 

CURR MNTH UNEARN: 

NEXT MNTH UN EARN : 

UNPAID CAP FEES: 

COMPONENT 3 
000 

0.00000000 
00000000000 

o 
098 M&I MARSHALL AND ILSLEY BANK LOAN ACCOUNTING 

R-6310-001-001 06-09-09 PAGE 7378 NOTE INQUIRY 

NOTE FEE PLAN: 
ENTERED DATE: 

NUMBER: 
ASSESS START: 

DELETE: 
$0.00 ASSESS END: 

STOP INO: 
$125.00 1ST PMT DUE: 

NEW TODAY: 
$125.00 PRIOR PMT DUE: 

NEW THIS PERIOD: 
$0.00 CURR PMT DUE: 

CHG DEPOSIT INO: 
$125.00 NEXT PMT DUE: 

CHG ACCT: 
$125.00 START EARN: 

EARN INO: 
$0.00 GOOD DATE 1: 

FINANCE IND: 
$125.00 GOOD DATE 2: 

NFEE BASIS: 
$0.00 

$0.00 

M8 BILL FREQ: 
03/17/09 
1 BILL LEAD TIME: 
03/17/09 

DETAIL BILL INO: 
99/99/99 
o POOLED BILL IND: 
00/00/00 
N COMB BILL IND: 
00/00/00 
Y NAME ADDRESS IHO: 
00/00/00 

FEE TYPE: 
00/00/00 
o FEE CATEGORY: 
00/00/00 
o REBATE INO: 
00/00/00 

EARNINGS TERM: 
00/00/00 
7 CAP FEE INO: 

DISPLAY TO CUST: 
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o 

N 

1 

N 

MS 

N 

o 
N 

Y 

MIN FEE: 

MAX FEE: 

CURR ASSESS: 

YTD ASSESS: 

ORIG ASSESS: 

WAIVEO YTO: 

CURR DUE: 

TOTAL OUE: 

PAID YTO: 

EARN YTD: 

EARN MTO: 

EARN LTD: 
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$0.00 

$0.00 

$0.00 

SO.OO 

RLTO INDEX: 
RATE: 
RLTD-KEY: 
RLTD-SEG: 

NOTE FEE PLAN: 

• 

ENTERED DATE: 
NUMBER: 

ASSESS START: 
DELETE: 

$0.00 ASSESS END: 
STOP IND: 

$125.00 1ST PMT DUE: 
NEW TODAY: 

$125.00 PRIOR PMT DUE: 
NEW THIS PERIOD: 

$125.00 CURR PMT DUE: 
CHG DEPOSIT IND: 

$0.00 NEXT PMT DUE: 
CHG ACCT: 

$0.00 START EARN: 
EARN IND: 

$0.00 GOOD DATE 1: 
FINANCE IND: 

$0.00 GOOD DATE 2: 
NFEE BASIS: 

$0.00 

$0.00 

SO.OO 

$0.00 

SO.OO 

$0.00 

RLTD INDEX: 
RATE: 
RLTD-KEY: 
RLTD-SEG: 

• 
109147-Payment History 

NOTE CALC IND: N 

COMPONENT 1 
000 

125.00 
00000040000 

M8 BILL FREQ: 
03/18/09 
2 BILL LEAD TIME: 
03/18/09 

COMPONENT 2 
000 

0.00000000 
00000000000 

o 
DETAIL BILL INO: 

99/99/99 
o POOLED BILL INO: 
00/00/00 
N COMB BILL IND: 
00/00/00 
Y NAME ADDRESS IND: 
00/00/00 

FEE TYPE: 
00/00/00 
o FEE CATEGORY: 
00/00/00 
o REBATE IND: 
00/00/00 

EARNINGS TERM: 
00/00/00 
7 CAP FEE IND: 

DISPLAY TO CUST: 

NOTE CALC IND: 

N 

1 

N 

MS 

N 

o 
N 

Y 

N 

COMPONENT 1 
000 

125.00 
00000040000 

COMPONENT 2 
000 

0.00000000 
00000000000 

PRIOR MNTH UNEARN 

CURR MNTH UNEARN: 

NEXT MNTH UNEARN: 

UNPAID CAP FEES: 

COMPONENT 3 
000 

0.00000000 
00000000000 

MIN FEE: 

MAX FEE: 

CURR ASSESS: 

YTD ASSESS: 

ORIG ASSESS: 

WAIVED YTO: 

CURR DUE: 

TOTAL DUE: 

PAID YTO: 

EARN YTD: 

EARN MTD: 

EARN LTD: 

PRIOR MNTH UNEARN 

CURR MNTH UNEARN: 

NEXT MNTH UNEARN: 

UNPAID CAP FEES: 

COMPONENT 3 
000 

0.00000000 
00000000000 

o 
098 M&I MARSHALL AND ILSLEY BANK LOAN ACCOUNTING NOTE INQUIRY 

R-6310-001-001 06-09-09 PAGE 7379 

NOTE FEE PLAN: 
ENTERED DATE: 

NUMBER: 
ASSESS START: 

DELETE: 

12 BILL FREQ: 
04/04/08 
1 BILL LEAD TIME: 
04/04/08 

DETAIL BILL IND: 
page 12 

MIN FEE: 

o MAX FEE: 

CURR ASSESS: 
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• • 
NOTICE OF ASSIGNMENT, SALE OR TRANSFER OF SERVICING RIGHTS 

This notice is to inform you that effective August 16,2009; the servicing of your mortgage loan is being assigned, 
sold, Of transferred from M&I Marshall & Iisley Bank. M&l Bank FSB, Of Southwest Bank (M&I Bank) to Kondaur 
Capital Corporation. Servicing is defined as the right to collect payments from you on your mortgage loan. 

The assignment. sale or transfer of the servicing of the mortgage loan does not affect any term or condition of the 
mortgage instruments, other than the terms directly related to the servicing of your loan. 

Except in limited circumstances. the law requires that your present Servicer send you thls notice at least 15 days 
before the effective date of transfer Of at closing. Your new Servicer must also send you thiS notice no later than 
15 days after this effective date or at closing. 

Your present Servicer is M&I Bank. If you have any questions relating to the transfer of servicing from your present 
Servicer, call M&I Bank toll free at 1.-888-464-5463. available 24 Hours. 

Your new Servicer will be Kondaur Capitai Corporation. The business address for your new Servicer is 1100 Town 
& Country Suite 1600, Orange. CA 92868. If you have any questions relating to the transfer of servicing to your 
new Servicer, please catl toll free 1-877-737-8866, Monday through Friday from 8:30 a.m. - 5:30 p.m. PST. 

The date that your present Servicer will stop accepting payments from you is August 16, 2009. Effective August 
17, 2009, your new Servicer will start accepting payments from you. Begin making your checks payable to 
KondaurCapital Corporation and mail your payment to PO Box 1449, Orange, CA 92856-1449. 

You should also be aware of the following information. which is set out in more detall in Section 6 of the Real 
Estate Settlement Procedures Act (RESPA) (12 USC 2605): 

During the 6O-day period following the effective date of the transfer of the loan servicing, a loan payment received 
by your old Servicer before its due date may not be treated by the new Servicer as late, and a late fee may not be 
imposed on you. 

Section 6 of RESPA (12 USC 2605) gives you certain consumer rights. if you send a "qualified written requesf'to 
your loan Servicer concerning the servicing of your loan, your Servicer must provide you with a written 
acknowledgment within 20 business days of receipt of your request. A "qualified written request" is a written 
correspondence, other than notice on a payment coupon or other payment medium supplied by the Servicer, which 
includes your name and account number, and your reasons for the request Send written requests to 1100 Town 
& Country Rd, Suite 1600, Orange, CA 92868. 

Not fater than 60 buslness days after receiving your request. your Servicer must make any appropriate corrections 
to your account, and must provide you with a written clarification regarding any dispute. During the 6O-business
day period, your Servicer may not provide information to a consumer reporting agency concerning any overdue 
payment related to such period or qualified written request. however, this does not prevent the Servicer from 
initiating foreclosure if proper grounds exist under the mortgage documents. 

A business day is a day on which the offices of the business entity are open to the public for carrying on 
substantiallyalf of its buSiness functions. 

Section 6 of RESPA also provides for damages and costs for individuals or classes of individuals in Circumstances 
where Servicers are shown to have violated the requirements of that Section. You s~d seek legal advice if you 
believe your rights have been violated. 

Mid Bank July 31, 2009 
Present Servicer Date 

Kondaur Capital Corporation July 31, 2009 
Future Servicer Date 

KONDAURlMcKinney-00206 
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KONDAUR 
CAPITAL CORPORATION 

Soaring to Better Sotutions 

January 4.2010 

1 1(lJ Town & Country Rd. 
Suite 1600 
Orange, CA 92868 
888.KONDAUR phone 
877.KONDAUR fax 

VIA EMAIL TOimddnney@husbmail..com/ORIGINAL VIA OVERNIGHT MAIL 
~.Jrunes~cEJnney 

618 S. W~ckiup Road 

Apache Junction, AZ 85219 

Re: Kondaur Loan No.: 109147 

Secured Property: 608 S. Wickiup Road, Apache Junction~ AZ 85219 

Dear Mr. McKinney: 

This is the response of Kondaur Capital Corporation "(Kondaur") to your letter dated December 24, 
2009 ~ which the Legal Department received on December 26, 2009 regarding the matter referenced 
above. whlch you characterized therein as a "'qualified written requesf' C"QWR") pursuant to the Real 
Estate Settlement Procedures Act, 12 U.S.C. 2605(e) r'RESPA'~). A true and correct copy of your letter 
is attached hereto as Exhibit A. 

As we ullderstand your letter, you state that you 4ave "great doubts to whom [you] are dealing with.'" 
And, because a foreclosure sale of the aforementioned property is scheduled for tomorrow, January 5, 
2010~ you demand to immediately negotiate with the 4~eal Party in Interest" to this transaction. You 
further claim that you have issued six previous QWR inquiries to both Kondaur and prior servicers, but 
have purportedly not received a response to any of the inquiries. 

In addition to the above, you list a series of thirteen questions to which you demand an answer. Lastly. 
you state: 

"Kondaur has been silent for six, long UDDecesSary months now. since August 18th
, 2009. 

In response to your fu-st inquiry regarding your alleged doubts about with whom you are working, it 
appears that you are simply asking questions to which you already know the answer. As you are very 
well aware, you have been working with Kondaur, the current Note Holder, for the last six (or more) 
months in order to resolve the delinquency of your mortgage. Nevertheless, attached hereto as Exhibit 
B, is a copy of the recorded Assignment of Mortgage from M&I Bank to Kondaur. Presumably, this is 
the proof that you are seeking which clearly reflects Kondaur as the "Real Party in Interest." Despite 
this documentation, which is of public record, you claim that Kondaur has failed to respond to each of 
your inquiries. Attached hereto collectively as Exhibit C are copies of our response letters dated 
August 18~ 2009. August 24, 2009 and September 21, 2009, which were sent in response to your 
inquiries dated August 2009, and August 18, 2009 (which included your letters titled "Notice of 

Rescission" and "Qualified Written Reques~ Compiaint~ Debt and Validation Debt 
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Letter, TILA Request. Accordingly, contrary to your assertion. Kondaur has properly responded your 
two inquiries (rather than six). 

The fact that Kondaur promptly responded to each your inquiries (in addition to our many 
conversations via email and telephone) contradicts your claim that Kondaur has been silent for the last 
six months. You and your son, Mr. Dow McKinney~ are well aware that Kondaur has been in consistent 
contact with you regarding our mutual desire to bring this matter to a close. Not only has Kondaur 
postponed the foreclosure sale on three occasions (September 9, 2009, October 20,2009 and December 
1, 2009). but we have also consistently negotiated and significantly reduced the amount we would 
,~ccept as payment in full for you to refinance ~e property (with the lender of your choice) or through a 
note sale. As you know. throughout our numerous conversations both in email and via telepbone over 
the last few months, and in our last and most recent effon, Kondaur drafted and issued to you a draft 
settlement agreement and mutual release (taking many of your demands into consideration) detailing our 
willingness to accept the sum of $238,750.00 as payment in full on your loan which carries an existing 
unpaid principal balance of $407,272.56. We spoke with you on numerous occasions to address your 
objections and questions you had regarding the draft, which included your concern that the majority of 
the verbiage in the agreement was that of Kondaur and did not include any of "your wording." In 
response to this, we informed you that the agreement itself was based on quality and not quantity. 
Regrettably, we were unable to come to a formal resolution as you simply would not accept the wording 
in the settlement concerning the reporting and issuance of a 1099 (debt forgiveness). (Despite our many 
efforts to explain the debt forgiveness act and the fact that you would Dot be liable for the deficiency, 
you would Dot accept the documentation we provided to you from the IRS website simply because of 
your statement that you do not trust the government, President Obama or bis administration.) In an effon 
'to avoid receiving a 1099, you indicated that New Stan Mortgage C'New Start') would be willing to 
i process the transaction as a note sale. Howe'Yer. in spealdng with Mark Anderson of New Start, he 
stated unequivocally that he would not be able to process this as a Dote sale because you were only 
approved for a reverse short payoff refmance transaction and their office does not purchase notes. 
Although Kondaur has worked with you time after time by postponing the foreclosure sale date on three 
occasions. reducing the sbort payoff amount by over $168,000.00, and trying to keep you in your 
property! you simply would not accept our offers because of your unreasonable concerns regarding the 
1099 issue. As such, Kondaur has been given no other option than to move forward with the foreclosure 
sale scheduled for January 5,2010. 

The series of questions that you listed in your letter (which could not be answered by ODe or more of the 
enclosed documents) have not been responded to andlor copies of requested documents have not been 
provided as those inquiries or requests for loan documents were not properly the subject of a QWR, or~ 
as they are proprietary information, were not subject to disclosure in response to a QWR. Pursuant to 12 
USC §2605(e), the information that may be obtained on a loan under a QWR is specifically limited to 
~tinformation relating to the servicing of such loan... that includes a statement of the reasons for the 
belief of the borrower, to the extent applicable, that the account is error or provides sufficient detail to 
the servicer regarding other sought by the borrower" (emphasis added). Servicing, itself. is 
defined in 12 USC § 2605(i) as "receiving any scheduled periodic payments from a borrower pursuant to 
the tenns any loan ... ., Therefore. we respectfully decline to provide the responses or copies of 
requested documents which are not properly the subject of a QWR. 
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Notwithstanding the foregoing, and pursuant to the attached Assignment of Mongage. Kondaur Capital 
Corporation is the current note bolder. Our address and telephone Dumber are listed in the upper right 
comer of the flISt page of this letter. 

Thank you for the opporronity to respond. 

~ 'I 

Paula Chastain 
Legal Analyst 
KONDAUR CAPITAL CORPORATION 

Enclosures 

THIs COM.M't.l'NlCA nON IS FROM A DEBT COLLECTOR BUT DOES NOT IMPLY nt>\T KmmAti'R c..t.,pIT.iJ. CoRJ>OR.A. nON IS !\1TEMP11NG TO cou.ocr 
MONEY FROM AJ\:"'YONE WHOSE DEBT HAS BEEN DISCHARGED F'URSVA"'-'T ro (OR Vv110 IS u;"'DER THE PROTBCTJON OF) THE BA.'h41mUPTCY LAWS OF 

THE UN'.lTED ST A TES~ IN SUCH lNST ANCES, IT IS }!\.'1'EI'<'DED SOLEI.. Y FOR [II.;"R)RM/I.TIOSAl PURPOSES .tJ-.'D DOES NOT CONSTITUTE A DEMl\.lIID FOR 
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Faxed 12J~109 to: Kondaur Capital COtpOration 1 (877) 566-3287 

Kondmtt Capital Corporation 
Kondaur Venture X, LLC, by: 

JAMES McKINNEv 
618 S. WlCkiup Road 

Apache JuactioD, AZ 85219 
December 24, 2009 

K.ondanr Capital Trost Series 2009-3, et. at 
an htreine:fter 4''Kondau:f' 

Paula CbBStain 
JonDaurlo 
Peter Bai 
Mike Perry 
1100 Town &: Coun:tty, Suite 1600 
~CA92868 

Deutsch Bauk 
NotIIdin atkmt ,*~.s ~ ~fiinp. 

1761 E .. St.., A.txirew's Place 
Santa Ana, CA 92705--4934 

Re: Account #: 109147, also known I formerly-known--as M &. I #35662154 dated 
February 7,2007 i 

Notioe to tJw: Principal is Notice to the .~ and Notice to tbe Agent is Not:iee to the PriDcipal. 

Kondaur Capi12ll Cotpomtion, Kondaur, and Deutsch Bank and all1ist.ed above; 

Again, as I reasonably noted in earlier letterst I have great doubts to "Whom I am dealing 
with. Since you have a fotecJosm.e sc:heduled for January 5th

" 2010. I demand to 
immediately negotiate with the Real Party in Interest to this transaction~ not j~ an 
F J) .C..P A. debt collector - servicer. 

Peter Bai told us that Kondaur Servicing Corporation. is just an "asset manager" and not a 
Servicer. .Asset manager for vvhom? 

This is my rn QWR to this account, none of which have been answered, by the previous 
serricers, nor by Kondaur in purposeful repeated violations ofbofh R.E.S.P.A. and the 
F.D.c.pA. 

1 request in addition to my earlier questi~ actual real answers to the following: 

1. Is this account a part ot: or has ever been a Mortgage Backed Security (MB,S.)? 

EXHIBIT_A_ 
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2. What is 1be name of this Security or Sec:urities? 
3. What is the cantact name, address, and teJephone number of the Security(ies)? 
4. Is this account held by a Pool ofInvestot(s)? 
5. Whstis the name of the Pool? 
6. What is the c:ontaot.oatDe, address., and telephone number of the Pool? 
7. '\Vho is the claimed Real party in IntcIest to this account? 
8. 'What date did you transfer consideration for this Note to any previous R.e:al Party 

inImerest? 
9. Who is the claimed HoIdez in Due Course to this account? 
10. What date did they transfer eonsideration for this title to any previous Holder in 

Due Course? . . '. 

11. What ft'COrds does K.ondaur Capi1al Corporation and other Kondaur entities above, 
have about the default oftbe note? 

12. How does Kondanr advertise.ulent on the inteInet for loans which include "hyper .. 
defau1t'~ t involve this aeeount1 See= ht.tp:l/www.kondaur.comIhome.aspx 

13. What records does Kondau:r Capital Cotpomtion and other Kondmtt entities above, 
have about the former dishonor{s) of the note, when it was serviced by M&I and 
follawing? 

Due to the emotional. distress, and economic losses from you attempting to foreclose by 
home, gend the answers to each of these pertinent questions immediately. 

Silence can oni'y be eguattd with fraud -where there is a lew 0; moral duty to sma!;. or 
'Where Qn, inguirv kft ~ed wpuld be i.nt~ly misleading ... U.S. v. Tweel, 550 
F.2d 297; 299 (5th Cu. 1977). NotIficatJon ofle.gal responsibility is "lheflrst essential of 
dsw process oflt.rw. H Connally'V. Gene:rsaI Constl'Uction Co.~ 269 U.S. 385. 391. 

Kondanr has been siJent for six long. ~ months now, since August Ism, 2009. 

I demand that each of you answer these questions, and postpone your foreclosure date far a 
reasonable amount of days qfter you finally answer these questions in their entirety. SO 1 
may respond aocurately and completely to the court and jury .in my forthcoming amended 
complaint. 

~/ 
ames McKimmy / 
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'Req\.lredFL 
I 

~Ertly~ 
I 
I 

I 

FILE NlJMBIf 
4376689 ! 

42053SB 

4626979 

4836981 

4638978 

4687885 

4715615 

4547551 

45e6453 

4566448 

45S6455 

~ 

~70S 

4549515 

4558190 

4530019 

4587546 

4587545 

45S7547 

4587548 

4695761 

4695700 

4695769 

4$95772 

4612012 

4634842 

4637111 

4682513 

~_ .. " ... ~ ..... ;t_ •• "-"/IUoV ••• ~UIYlIU.~"" ... 

44 Matches found 

amTYNAME 

KQ...1(lAUR CAPITAL CORPORADPN 

KON)A~ CAPITAL, LLC 

~LR CAPITAL !RUST SeBIES 2008:1 

KONDAUR CAPITAL TRUST SERIES 20QS-2 

KO.NQAUR CAPlIAL TRUST SERIES 200~~ 

KONDALIR CAPITAl TRUST SERrES ..... 2oos..' 

KONOAlJ3 CAPlm TRUST SERIES ~3 

KOJ;JWJR yeNTURES II B1! L.L. C. 

KOMlAUR VENTURES In 81. LL C. 

KONJAUR VE.NTURES IU. LLC. 

~UR\lENTlRESHfOFF~RE, LLC. 

KONJAUR vamJRES III OFFSHORE REO 1 Ll.C. 

K..0tf)AUR YENDJRES If, LL C. 

KONOALS yemJRES 11 OFFSf:PRE, L L. C. 

KQt£JA~ ~S II OfFSHQt<E. REO 1 LLC ... 

KONDAUR VENTURES I. LL~ 

KONlAUR VENItJRES IV 81. L L. C. 

KOtf)A!JR VENTURES lV. L Le. 
KONDAUR VENTURES IV OFFS.HORE, LL C 

KOrDAUR YENTLfR.ES IV QFFSHORE REO 1, LLC. 

KONDALB YEN11.EES IX 81. L L C, 

KONDAUR VENTURES IX. LL.C. 

KQ!f.)AUR VENTlRES IX OFFSHORE .. 

KONOAUR yeNTtRES IX OFFSHORE REO 1. llC. 

KONDAUR \IEN1]JBES V 81 L L~!. 

KONDAUR VENTURES VI Bt .. LL C. 

~LR VENTURES V1i 81, LLC. 

KONDAUR VENDJRESvm 61. LL. C. 

t2J24i2009 2:47 PM 
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4682510 

4882515 

46132517 

~7109 

4637115 

~7116 

A634838 

4834846 

4834851 

4511696 

4811897 

4611699 

4711830 

4711826 

4711834-

4711838 

KQt:l)AUR JlEtn:1..BES VHf' Lkt;o!. 

KONDAlR VENTURES vm OFFSHORE. L .. LC. 

KONDAtR VENTURE$ vm OFFSHORE RE.Q j. LLC. 

jg)JJOAtJRyeNDJRES VH, LL.C. 

KONlALByENTURES VILQEESHORE. l.LC ... 

KOt.DAtSVENTURES,.VlI O~FSHORE R.EP 1, L.LC. 

KCH>Al.E VENTURES VI, L.L. C. 

KONDAUR~EsvtOFFSH()~~ LLC. 

kOND6tJRVEN'[URESVI OFFSHQRE REO 1 LLC .. 

'. KOMlAUR VENTtRES V. L ~w~ 

KPNDAUR VENTURES V OFFSHQ8g. L. L. C. 

KONQALR VENTl..RES V OFFSHORE H.SO 1, LLC. 

KONlA~ VSNrURES X B1 L LC. 

fg)NOAUR VENTURES X, Ll. c, 
!SQNPhUB YENfURES X OFFSHORE L.:.L,.C. 

KONDAUR VEN1\!RES X OFFSI"iORE.F:2'O 1, LL.C. 

12f.1A12OO9 2:49 PM 
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. . 0FRaAL FIECORDS OF 
PIW.. COUN1Y fECoRoER 

LAIJRA DEAN-LYTLE 

~/T~: 09/02/09 1624 
~: $14,00 
PAGES: 2 
FEE NOMBER; 2009-091736 

ASSIGNI\4ENT OF DEED OF TRUST 

FOR V AJ.,DE RECEIVED~ M&1 MARSHALL & n..SLEY ,BANK, a WISCOnsin Corporation, its successors and 
assigns, hereby assigns and transfers to KONDAUR C&MAL CORPORATION • its snocessors and assigns, 

an its right title and interest in and to a ce:nain mart:gage execmed by, JAMES H MCKINNEY, AN l..Jl\~ MAN, 
Da!:ed FEBRIJARY 7, 2007~ to ... w.ASI WJ. & ULEY aMI( • and recorded 00 FEBRUARY 9, 
2007, IN DOCUMENT NUMBER lW7-917S'72 of Official Records in the Office of the Coumy Recon:1er ofPlN,AL. which 
encumbers the foDowiog described property, to-wit: 

Legal Description: 
SEE A IT ACHED LEGAL 

Dated 1his 4TH Day of AUGUST, 2009. 

p 
~ EXHIBIT __ _ 
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n:acEL.A, OF mtCORD OJ' stia:vBI, DCOltDBP lJf :aoox 17 OF smtv.ns, PAGB 0'1 
AIiID BOOE 17 OJ' st:fJl(VZ!S, iWa 205, DC08I)S OP PJlDL COtifti, AaIZOS7L BElJIG 
!!'S& 1IOR!'tB BI.l3 OF mE 1IOIiiefSi':li.ft Qml..'R:'1'.D. or BZ SOCH!ii&&S'I QD.&tt'tD. 01' ~ 
SO'I1l'ElII&ft ~ OJ' DB SOVtldiiiS~ QOJJt'I"ER OF SlIClIOll 22, !OiIJISHIP 1 
If(')R!!B I iWIGB 8 ~, OF -mE GILA AlII) S1lL~ lO'VD DSB AJII) HI1UI)ID, PDQL 
COUlft!, »UZOJa; s:xc&H ALL !rSB COAL I 03:1. f GIS .a:8D 0T.BBit KDIEUL D£l?OSI:t'S 
.AS lU:S&RVZD tJRf.'O 'lBB tJtI'rlBD ~ OF ~ Di DB P.eBlft "l.'O D.lD LUll). 
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KONO UR 

~ 8 S ~;-icl:iu:p Road 
......".1\ ... , .... ', ........ " •• ;2 85:} 

.k.e: 
Secw-ed Frcperry' 

Dear l\1cKint,ey: 

}091..1: 
g S, V~~ickiu:p Road.. .~acbe ,!UI)Ci.2C):G. 

• ): -~",Ii: 5.. :::>.Jl"'JT"\.'~:: 

Sutt6 'oX 

DiJ:>~ 
~- .i:~C)I..j:,~:J;' 7ct' 

Tl:iis is '!he :-espD!!Se of KOIJd&rr Capital CorporatiOD ('-Xonda'u'"':i ID your letter d.aIe.:) }~. 2CfJ9, \i;"bicb me 
Leg:,J Depan:o::em received :,)1:; All:::~ 2009 rega:rcL;,,~ me mani"'J :-Eiare.nced aOcn/E, Vi1Jicb you ~ac-tfri:z.ed 
'!:herem as Q '"'qnai i::5ed Vi~ ('"-Qv.7R-) pu:rsnam Le' !he ?...ea} S-rar.:: Setderrc:n P:-oce.1m-es 
2605( e; (:'~S'?.!;. '"' .4. l!'lle and cocreC'l c....-~py of ycm:r 1eu:er 15 ~TIA!'·h,JOo.d bar-ere as Ex:bibii L 

l"1.JD':'Silli!li: !Ci your Toq'~stS to Emibit 1, we hz-\'e ::>nat'bed he.re:o c.ollD..-~ veJy as Frlribn 1 QI IDe 
ioCTiTl""D.ts. l:h..":O!pOraL..-=ii Teie:-~ce ~m, which also p:ro.id.e ar:y ~';·ilid.ati.o::::'· y:J::J ~\;= :-egr..1f:STM 

PZY:!Il''''<ii! bL~iD:;Y 

1: CoPleS of ~~ :a:ud :Mor..g"age 
• Copy of !he FillAl Settlement S~ 

of me signed lY,-'M. Loan Mod!i5.c:a:tiG1: .f!. ::oee:rnenl ,iaIf 
Goodbye Lew:er 
Helle· un:er 

Please be advised thai :rrmE~""Q.er of your requests.imqmries ,'tbDs,e whicb c.::>n1d not be ansv.:ered ;XD.E OJ more of 
the enclosed doc'!.l1.Df';I:.'!3:' ha~,;e not been responded i.C andJm c::op)e~ DI :-equeSIed documeiltS have DOl beeD 

provided as those inquities or reques"3 for loan docu:u.r"'...Jl'!3 were nm properly thE SUC:.1e:t of c. Q~~ or, z.s die)' are 
pToprie!.ary iDforrnatio:;1, ;;;;:ere DDt to disclosure tl ?espt':r;se to a Q'" 2 Ite 
infOrma::iOD thaI may be ob~ed on c. lean UDder a QV\~ is spec~caJJy '1iIuite6 to 

oi such JOaD... ibzi includes a statemem of me reasons for !he be.}jei Df me bo:u-ower. to me eXlen]: 
applicable, !hal the accollIU is in e:rror .:Jr provides sufficient derail w the s.er.icer other illiorrnaIion 
sought the borrower" {",:tnphasis added). Senici.rlg, irsi.!f. is defined in 12 l.':SC an~\' 

schedUled p""...ric.Qic payrre:wt5 from a b-;)!JoYI1eT puzsu.am to me ternlS vi any Joan. 
decline to me :responses or copies of requested dCCiliIleDU: whicb are not of a Q\\~ 

ts.s::.::e£~ t is i;::e:,je: s.::~=J:· f~7 ~~iQ~~~!o~i Y::'7~tS=:: ZL,: aCttE !)~'£ :::-~-=::lte ~ .i~~~jC ror DfV!:ie:!~ 

KONDAURlMcKinney-00048 
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Kondau:r Capital Corporation 
QW"R Dep3.Lwnent 

J.A....MES MCKrN"}..'IEY 
618 S. ~Tickiup Road 

Apache Juncrio~ AZ 85219 
August 1 g1b~ 2009 

1100 T OV\1Il & Country: Suite 1600 
OTange~ CA 92&68 

• 

QUALIFIED W"RITTEN REQl1EST~ CO:M1'LAThi! DISPDlE OF DEBT _tL~-n 
V}~IDATION OF DEBT LEITER YIL-4.. REQl.1EST 

This letter is a I'lqualified 'Written rey,-uesf~ (QVlR) ill compliance with and under the Real 
Estate Settlement Procedures Act: 12 U.S.C. Section 2605(e)~ and Regulation X at 24 
C.F.R. 3500~ and The Gramm Leach Bliley P .. ct-

Re: .~ccount #: Ht914i ~ also kno'Wlli formerly lmOVi-'Il as 11 & #35662154 hereinafter 
'Loan: dated February 7. 2007 (hereinafter the subjecr 'loan: and is the reference 
questions and requests described beloV\7). 

Dear Kondaur Capital Corporation: 

I am 'writing to you to complain abOll! the former ,se:rvicing mort..gage and my need 
for understanding and cl.a.fillcarion of"r!r}.ous sale~ transfer! :fundjn~ souroe~ legal and 
beneficial o~'Dership! charges: credits~ debits~ t:raDSaCtiOn5: re\1ersa1s: actio~ payments: 
analyses~ and records related to the servicing of this accoum from its origination to the 
present date. loan was Rescinded on June 4tb~ 2009 due to the origina!or's mat...orial 
breaches, and the former s...,ol>rvicer may not have informed of their len.::othy pendln~ 
legal disputes and claims against them this file. 

To date! the documents and information I have~ that & I has sen.t me~ and the 
conversations -with their service representatives have been unproductive 
an...~ered my crJ.~'"1ions. 

have not 

Needless to say~ I am very concemexL Vtith all the neVtrg lately regarding the stories 
predatory lending, Specifically this former Servicer~ M & I bank left me feeling that there 
is something they were trying to hide by their evasiveness and less than misleading letters. 
I worry potential and deceptive practices unscrupulous mort.:-o-age 
10.""''''1. ........... ' sales and n:-ansfers deceptive and l..LQ.I..lUU..iJ."'.i..LI 

sen"lcmg practices to deceptive! abusive and fraudulent 
and practices may have also negatively credit rating~ 

mortgage account the or I am or may be legally 
VU.I..I.;.U-i-...... to. 

EXHtB{T~_!iI!!!i!Il 
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I am also very concemed 'With M & r s utter failure to specifically ackDowledge v.'itb.iD 
days~ and answer withl:n 60 business days the acmal questions on my previous QWK!S~ 
violating 12 USC § 2605, and wholly lacldng any real good faith to my honest qu.....~ons 
an.d concems~ since they were the origina:tors of the origin~ 1 tran.saction. 

.Also~ my recent re,riew of11 & Ps &-K and l()"K SEC filings show significant deaijn~ 
sec~ resol~ repackaged securities often misrepresemed as ~mortgages'. 

Since YOll: perhaps unwittingly~ purchased into a Rescinded security intereSt and/or 
security~ I have to hereby reasonably demand absolttte:first hand evidence from you of :he 
original uncerti.fica!ed or certificated securitY regarding account #109147. the even! you 
do not supply me ~ith the very security~ or proof otherwise: it vvili be a positive 
confumaIion on your pan that the originator M & I never really created and owned one. 

I also hereby demand tba1 a chain of transfer from you to V\rherever the security is now be 
promptly sent to me as well. Absent the actual evidence of the security, I have no choice 
bm to dispme the validity of yOUI' laVv-ful ownership: fundin& entitlement ri~ and the 
current debt you say lowe. By debt I am referring to the principal balance claim I 
owe: the calculated moIl!hly paym~ calculated escrow payment and any fees claimed to 
be owed you or any trust or entity may service or stJ.b...seI"\-ice for. 

To independently validate this deb!, 1 need to conduct a complete eX2lIT4 audi4 review and 
accounting of this mortgage account from its inception tbroTl~b the present dale. Upon 
receipt ofthls letter~ please refra.in from reporting any negative creWl information (if any) 
to any credir-reportiD~ agency until you respond to each of the requests. 

I also requ.....eost thaI you conduct yom own Investigation and audit oftbis accoUilt since irs 
inception to validate the debt you c1ll'TeDI1y claim lowe. I like you to validate the 
debt so thai it is accurate to the penny! 

Please not rely on pre~ous servicing companies or originators record.s~ assurances or 
indemnity agreements and refuse to conduct a full aucL:..r and InYestigation of this account. 

I understand that potential abuses by you or previous servicing companies could have 
deceptively, VvTOngfuliy, unlaw:fu.lly~ andlor illegally: 
Increased the amounts of monthly payments; 
Increased the principal balance lowe; 
Increased the escrow payments; 
Increased the amounts applied and attributed on this accOUI:lt 

Decreased the proper amounts applied and toVlrard the pri...ncipal on account; 

Asses~ charged andlor collected fees: expenses and miscellaneous charges I am not 
legally obligated to pay under this mortgage, Dote 
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I request you iDstze thaI I have !lOr 'bee!:t the victim such predatory servicing and lending 
practices, 

To insure I have authorized a thOro11gh review: examjDario~ accoun~ and audit of 
mOl"ln.Q:e account 09147 by monga~e Sll£L.!rjn~ and predatOry servicing or lending 
experts. This exam and audit re,ieV\7 mo:rr~age accOlmt file the date of initial 
con'tac'4 applica:tion and the orig:ination account to the present date above. 

_A.g~ this is a Qualified \\7 r:Ir-l£m Req'.leSt under the Real Es-r..aIe Settlement Procedures 
A.c~ codified as Title 12 section 260S(e) States Code as well as a request 
under the Truth In Lending Act,IS . ~OD • RESP A pro,ides subst..antial 
penalties and fines for non-compliance or failure to answer questions pro,;ded 
letter 'within sTh.'1Y (60) days of receipt. 

In order to conduct the examination and audit of this loan, I need to have full and 
immediate disclosure including copies of all pertinent informa1ion regarding this loan. The 
documents requested and answers to my questions are needed by myself and others to 
ensure that this loan: 

1-W as originated in laVviul compliance all fed...,.c.ra.l and state la~~ regulations 
incl'Odin& but not limited to Title 62 of the ~rised Sta:tutes~ RESP .. ~ Fair Debt 
Collection Practices A~ HOEPA and other lavtl£; 

2-That the ori~narion andlor any sale or transfer 
V\ra5 cond:rll...Led in accordance 'with p.1Vper la~"S 

account or monetary instnnnent, 
was a ~1u} sale co!Ilplete 

disclosure to all pa:rties with an interest; 

3-That you disclose the claimed Holder in Due Course of the monetary instrument/deed 
of trust/asset is holding such note compliance vdth S't.a!."'1.l1eS! State and F ecl...::.ralla'\1\T5 and 
is entitled to the benefits of payments; 

4-Tha! you disclose the Real Party of Interest of the monetaL-y instrument/deed of 
trustlasset is holding such note in compliance ~ith State and Federal laws and is 
entitled to the benefits of payments; 

5-That you disclose all former Real Pa.rty of Interest(s) of the monetary instrument/deed 
of ~"1!asset is holding such note in compliance ~ith statutes! State and F ederallawrs and 
is entitled to the benefits of payments; 

6-That you disclose any insurance, any P11I received by any party to this transaction at 

time since its inception, and wwis entitled to the of payments: dates "when 
received payments: amounts; 

7-Tbat you ~ • .I,V';_ any ~'I"\C'"n'l""'2''''/"k'''' by 
any party to 
benefits ..... ""T ........ "' ..... ".,.. dates amounts; 
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g .. That all good faith and reasonable disclosures oftransfers~ sal~ Power of .~ttorney. 
monetary instrument ownership, enti:tlem~ full disclosure of actual fundmg source~ 
~ co~ commissions! rebateS: kickbacks! fees etc. were and still are properly 
di.~losed to me~ includiD~ but not limited to the period commencing ~'itb. the origina11oan 
solicitation through and includiDg any parries! instru.men!S~ assignments~ letters 
mmsmitta.4 certi£cares of asset backed securities and any subsequent transfer thereof; 

9 .. That eacb servicers andlor suh-servicers of this mortgage has serviced !his mortg"'age 
accordance ~ljth sta:tute, laVl7S and the ten:ns of mortgage, monetary instrument/deed of 
iIIl;:,~ mcludiDg bm OOJ limited to all accounting or bookkeeping entries commencing with 
the original loan solicitation through and includiDg any parties~ instn.tments~ assignments! 
letters oftr~ certifica:tes asset backed securities and any subsequent transfer 
thereof; 

10-That each servicers andioT sub-servicers oftbis mortgage has serviced this mortg-~e m 
compliance 'IO¥ith local: state and federal S't2nlL~ laws and regulations commencing with 
the original loan solicitation t1:Jrough and including any parties, instn.tme~ assigmnents~ 
letters of transmi"LIaL certificates of asset backed securities and any subsequent transfer 
thereof: ; 

1 • That this mOI'te.oage account has been credited, debitecL adj~ amortized and charged 
correctly and disclosed fully commencing Vt'ith the original loan solicitation through and 
including an:y parties~ instruments: assignments~ letrers of transmitta.L cert:i£cates assel 
backed securities and any subsequent transfer thereof; 

interest and principal have been properly calculared applied to this 

13-ThaI any principal balance has been properly caJc~ amortized and accounted for: 

14-Tha1 no charges: fees or expenses! not obligated by me any agreemen~ have been 
chargecL assessed or collected from this account or any other related account a.r1SJ.Dg om of 
the subject loan transaction. 

order to validate this debt and audit this accoun~ I need copies of pertinent documents to 
be provided to me. I also need answers: certified.. in wnti.ng~ to various servicing questions. 
For each record kept on computer or in any other electronic file or fo~ please provide a 
paper copy of all information each field or record in each computer syste~ program or 
database used by you that contalns any information on this account or my name. 

. .l\.s please send to me~ at 
as soon as possible. Please also 
documents regarding account 

copies documents requested 
and bac~ 

KONDAURlMcKinney-00052 



• • 
2-..A,.ny and all ~ool A.greement(s)~ or '-"servicing agreements~' between the nomina11ender 
at the loan closing and any parry or parties ~ilo could claim an intereSt in the loan closing 
or documentS perraining thereto and an:t govemment sponsored entity ~ hereinafter GSE or 
omerparty; 

3-_Any and an"'Deposh -~sr between the nominal lender at the loan closing and 
any pa:rry or parties '\Vho could claim an :interest in the loan closing or doc1lID.eIl!S 
penain.ing thereto and any GSE or oTher party; 

4-.tUty and all ~Servicing Agreement(s)~ between nominal lender at the loan closmg 
and any par:ry or PlL-ti.es vt~o coulq claim an interest in the loan closing or documents 
perraining thereto and any GSE or 'other parry; 

5-MY and all ~ustodia1 Agreement(s)~ between the nominal lender at loan c10img 
and any party or parties ~rho could claim an interest in the loan closing or documents 
penain.ing thereto and any GSE or oilier party; 

6-Any and all "},1aster Purchasing A.greement(s)~ between the nominal lender at the loan 
closiD~ and an)1 party or parties 'Who could claim an interest the loan closing or 
documents pertaining there-LO and any GSE or other party; 

7-.Any and all -":Iss-1leI' .;~-greemerrt(s)~ between the nom.i.nallender at the loan closing and 
any p~' or parties Vi~O could claim an interest the loan closing or documentS 
perraining thereto and 8D3: GSE or other party; 

&-P..ny an~all ~Comm±rment to C¥mantee~ ~eement(s) 'be'rVireeD the nominal lender at the 
loan closing and any pany or parties who could claim an interest the loan closing or 
documents pertaining thereto and any GSE or oilier party; 

9-A.ny and aD "'Release ofDocumenr~ agreement(s) between the norrrinallender a:t the loan 
closing and any parry or parties who could claim an interest in the loan closing or 
documents pertaining thereto and any GSE or other party; 

10-.A.ny and "":Master .Agreement Servicer~ s Principal and Custodial 
Account~ between the noJ:I:tina1 lender at the loan closing and any parry or parties 
could claim an interest in the loan closing or documents pertaining thereto and any GSE or 
other parry; 

11-}illy and all ~"Servicer~ s Escrow CUStOdial Account' bety,reen the nominal lender at the 
loan closing and any party or parties ",ilo could an interest in the loan closing or 
Q.OC::'UIIlents pertaining or other party; 

"Release of InteresC agreement(s) between the nOIl1IDal 

...,~v.;) ......... ;:;. and any party or parties wilo claim an interest the loan or 
or 
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13-i\D.y Trustee agreement(s) between the nominal lender 8.1 the loan closing and any parry 
or parties ~'ilo could claim an interest in the loan closing or documetltS perta:injng thereto 
and trustee(s) regarding this account or pool accounts ~ith any GSE or other parry; 

Please also send me copi~ from and b~ of: 

} .. Any documentarian evidencing any trust relationship reg&-djD~ the h1ongage/Deed of 
Trust !Wlany Note in this matter; 

2-.A.nyand all document(s) establisbine any Trustee of :record for the ~1ongage/Deed of 
Tr:ust Y!tany Note; 

3·.A.nyand all document(s) establishing the date of any appointDlenl ofTru.stee 
Mon.::aage/Deed of Trust and any Note~ including any and assignments or transfers or 
nominees of any substitute trustees(s); 

4-Anyand all document(s) establishing any Grantor for this Mongage'Deed Trust and 
any Note; 

5-Any and all document(s) esrablisbjn~ any Grantee for this 110ngagelDeed of Trust and 
any Note; 

6-aA.nyand all document(s) establisb1D:: any Beneficiary for this Mor~e/Deed of Trust 
ud any Note; 

'")-Any documentation e,rid.encine: the Mor~elDeed of Trust is not a constructive nus.t or 
any ;ther form oftr'US4 - - ..... - . 

8-.!ill data, info:rmatio~ DotatiOll.S: ter~ figmes and information contained your 
mortgage senricing and accountine: computer systems inc.1udln~! but not limited t.o Alltel or 
Fidelity CPI syste~ or any other similar mongage servicing so~rare used yo~ any 
servicers~ or sub-servicers of this mo~ae account from the inception of this account to 
the date written above. 

9-_AJI descriptions and legends of all Codes used in your mongage servicing and 
accounting system so the examiners and auditors and experts retained to audit and review 
this mortgage account may properly conduct their work. 

1 O-All a.ssignments~ tra.n.sfen~ allonge, or other documents e;ridencing a transfer, sale 
assignment of this mortgage~ deed of ~ monetary instnmlent or other document that 

secures pa)'lllent by me to this obligation account inception account 
to the present dare. 

1 records~ electronic or otherwise: assignmentS mongage~ monetary 
instnmlent or to this mOrle,aage ........ "".L .................. ;;. any such assignments on ........ ""' ... '-. .,. 
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12-All deeds in lie~ modifications to this mortgage~ monetary instrument or deed oftr'iJs't 
from the inception of this account to the present date. 

13-The from ana back of each and every canceled cbec~ money order: draA debit or 
credit notice issued to any servicers oftbis account for payment of any monthly payme.nT. 

other paym~ escro"w charge: fee or expense OD this account. 

14-_till escrow enalyses conducted on !his account from the inception of this account 
the date oftbis letter. 

15-Tne. front and back of each and every canceled chec14 draft or debit notice issued 
payment of closing costs: fees and exPenses listed on any and all disclosure ~L81ements 
includine: bm not limited to) appraisal fees~ inspection fees, title searches~ title insurance 
fees! credit life insr...u:-ance premiums, hazard insurance premiums!, commissioDS~ attomey 
fees) points: etc. 

16-Front and back copies of all payment receipts~ checks, money orders: drafLS~ automatic 
debits and V\rritten e'vidence of payments made by others or me on this account 

le~ statements and documentS sem 10 me by yoU! COInp2IlY. 

lett...""TS~ Statemems and documents sent to me by agents: anoroeys or representatives 

1 1~ sratements and doc-aments seD! w me by previous servicers: S"1.l!.1-;..servicers or 
oth~ in your account file or your control or possession or in the control or possession 
of any affiliate! parent company! agen~ suh-servicers, servicers~ 8.ll.omey or other 
representative of your company. 

20-.4llletters, statements and documents con.tained in this account file or imaged by yo~ 
any servicers or sub-servicers of this mortgage from the inception account to the 
present date. 

21-.A11 electronic transfers: assignments and sales of the noteiasse~ mortgage, deed oftrus! 
or other security instrument 

22-All copies of property inspection reports, appraisals~ BPOs and reports done on my 
property. 

23-l.Jl invoices for each charge such as inspection fees, BPOs, appraisal fees, attomey 
fees! insurance~ taXes~ assessments or any expense has been charged to 
mon.:,oage account inception present date. 

c.hecks used to pay invoices for each charge such as inspection fees! 
appraisal fees~ fees~ iIL;;;urance~ taxes: assessments or expense 
charged to ac.count account to present dare. 
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25-_till agreements~ contracts and und.erstandings v..~th vendors that have been paid for any 
charge on this accoum from the inception of this accoum to the present date. 

26-All account servicing recor~ paymem payoffs) payoff CalCulatiODS! ..A..R."M: audi~ 
interest rate adjustments~ payment records, tra.nsacriOD hi.stories! accoum bi.::>'"1Orie~ 
accounting records~ ledg~ and documents that to the accounting account 
from the inception of this account to the present daie. 

27-_All account senicing transaction records! ledg~ regi.sters and similar items d.eta'ljD~ 
howtbis account has "been seniced from the inception oftbis account to the,present date. 

Further! in order to conduct the audit and review of this accoun~ and to determine all 
proper amounts due, I need the follo-wing answers to questions concerning the servicing 
and accounting of this mortgage account from its inception to The present date. 
Accordingly, please pro¥ide me~ in writin& the an....~ers to the follo~ing questions: 

regards to Account Accounting and Servicing Systems: 

l ... Please idemify for me each accotm! accounrin.g and servicing system used you and 
any sub-servicers or previous sen:icers from the inception of this account to the present 
date so that el.-perts can decipher the data. provided. 

2-For each account accounting and servicing system idemi:fied by you and any sub
servicers or previous servicers from the inc....""Ption of this account ro the present dare: please 
provide the name and address of the company 1"oat designed and sold the S);stem. 

3-Fo! each account accounting and servicing sys-:.em tL~ by you and any su..h-servicers or 
previous servicers from the inception account to the present date~ please provide the 
complete transaction code list for each syS'"t.em so that L and others ca:o adequately audit 
this account. 

In regards to Debits and Credits~ 

l-In a spreadsheet form or in letter form in a form.a:!:., please detail for me each 
and every credit on this account from the date such credit v..'as poS"'t.OO to this account as 
well as the date any credit VV'aS received.. 

2- a spreadsheet form or 
every debit on 

as the date any 

letr..er fonn in a columnar J.V.I..I.l .. U,,l-'-! 

the 

3-For each and credit please pro¥ide me 
coITes;ponru.ng traJosacncm ~de you 

me each 
account as 
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4-For each transaction code, please provide the master mmsaction code list used by you or 
previous geI"\icers. 

In regards to Mortgage aud _~signments: 

trUS1: or any other in.st:rume.rn I execmed to secure debt been recorded 
propeny records the county and stat.e in whic.b my property is located 
of this account to the present date? Yes or No? 

2-li no~ \i\fuy? 

the coumy 
the inception 

3-ls your company the senicer of this mortgage account or the holder in due cou...iSe and 
beneficial OVilI1er oftbis mort.ga.ge~ monetary instrument andJor deed of trust? 

4-P.tSve any sales~ transfers or assignments of this mortgage~ monetary instrllD.l~ deed of 
l.TUSt or any other instrument I executed to secure debt been recorded any electronic 
fashion sucb as hfERS or other in:tema1 or ex"t.em.a1 recording system the inception of 
this account to the presen1 date? Yes or No? 

5-If yes~ please detail for me the names of the seller~ purcb.aser~ assignor~ assignee or 
holder in due course to any righ! or obligation of any nOte~ mo1"tecrage, deed of 1l"USt or 
security instrument I executed securing the obligation on this account th.al ~'aS not 
recorded in the county records ""Tbere my pr0pert37 is located ~tletber be mort..g~~e 
servicing ri~hts or the beneficial inter~'1. in the principal and interest payments. 

In regards to Attorney Fees: 

For purposes of the questions 'oeI0~7 dealing Vvith attorney fees: please consider attomey 
fees and legal fees to be one in the same. 

I-Have attomey fees ever been assessed to this account 
to the present date? Yes or No? 

the mceprl.on account 

2-Ifyes~ please detail each separ-ate assessmen~ charge and collection of attorney fees to 

this account from the inception oftbis account to the present date and the d.a:te of such 
assessments to this account. 

3-Have attorney fees ever been charged to this account from the lllCepllOD oftbis account 
to the present Yes or 

4- If yes~ please separate charge 
inception account to the present date and 
accOUUI. 
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5-Have attomey fees ever been collected from this accoum from the inception of this 
account to me present date? Yes or No? 

6 ... If yes, please detail each separate collection of anomey fees ill this account from the 
inception oftbis acCOilllt to the present da--t.e and the d.aIe of stlch assessments to this 
account. 

i-Please provide me 'with the name and address of each arl..Omey or law fu::rn that bas been 
paid any fees or eil..-peIlSes related to this account from the inception of this acCOunT to the 
present date. 

8-Please identify for me in writin~ the provisioI4 parag:rap~ section or sentence of any 
note: morrgage~ deed of trust or any agreement I signed rhal authorized the assessmen~ 
c.ha:rge or collection of attorney fees. 

9-Please detail and list for me in ~'ritin~ each separate attorney fee assessed from 
account and for which each corresponding pay1Dent period or monTh such fee was assessed 
from the inception of this account to the present date. 

10· Please detail and list for me in Vi'I'iting each separate 8.l.""'tomey fee collected from this 
account and for ~'hlch each corresponcHn£ pay-mem period or month such fee 'VIra5 collected 
from the inception of this account ro the present dare. 

l1-Please detail and list for me in""TIting any adju.st!D.ents m attomey fees assessed and on 
Vt'hal date such adjUS1.Inem·was made and the reason for SllCh adjustment. 

i . 
12~ Please detail and list for me :in -vv'riTing any adju.strnents in anomey fees collected and 
on v,~t d..are such adju.stm.en! was made and the reason for such adjustment. 

13-Has interest been charged on any attorney fees assessed or charged to this account? Yes 
or No? 

14-Is interest allowed io be assessed or charged on attorney fees charged or assessed to 
account? Yes or No? 

15~How much in attorney fees have been assessed to accoum from the inception 
to the present date? 

16-How much total attorney fees have been collected from account from 
inception to the present date? 

anorney account the mcenttoD 
to The present date? 
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8-Please send me copies of all invoices and detailed bjJ1;n~ statementS from any la",' fim:l 

or anome): that has billed such fees that have been assessed or collected from account 
the inception to the present date. 

purposes sectio~ please treat the term suspense account and unapplied account 
as one the same. 

t=-Has there been any suspense or unapplied account transactions on this account from the 
inc....."'PtiOD ofthls account Until the present date? Yes or No? 

2-If yes: please explain the reason for each and every suspense tJ:"""ansaction tha1 occurred on 
this account. please sldp the questions in this section dealing 'with suspense and 
unapplied accounts. 

3-In a spreadsheet or in letter form in a columnar fo~ please detail for me eacb and 
every suspense or unapplied r:ransactio~ both debits and credits that has occurred on 
a.ccoun.t from inception account to the present daIe. 

In regards to late fees: 

For purposes of my questions below dealing -with late fees! plea-~ consider De terms late 
~ee& and la:r.e charges to ~ ODe in the same. 

you reported the collection ofiate fees on this account as interest any S""1.8.tement 

to me or to the IRS? Yes or 

2-Has any previous smicers or sub-servicers oftbis mongage reponed the collection of 
late fees on this account as intereSt any statement to me or to the IRS? Yes or No? 

3-Do you consider the payment of late fees as liquidated dama~es to you not recehing 
payment on time? Yes or No? 

4-.A..re late fees considered interest? Yes or No? 

5-Please detail for me in v-nting ~"ha1 expenses and damages you inC14-red for 
I made that 'was late. 

payment 

6-\Vere any 
Yes or 

ext>enses or damages c.harged or assessed to account any 

yes, please v ..... ""''-' ...... J'

account. 
or assessed !.O 
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8-Please describe· for me in ,¥tiring ~rhat expenses you or others t.md...,~ok due to any 
payment I made~ which Vr"aS late. 

9- Please descn"be for me in V\Titing -what damages you or others undenook due to any 
payment I made~ which ~'aS laIe. 

10-Please identify for me in VtTitin~ the pro'Visio~ paragrap~ section or sentence of 
ootet moItccra.g~ deed of trust or any agreement I signed that an!horized Lbe assessment or 
collection of late fees. 

11 ... Please detail and list for me in writing each separate late fee assessed'to this account 
and for V!tricb corresponding payment period or month such late fee ~ assessed from the 
inception of this accoUllt to the present date. 

12-Please detail and list for me in \VrltiD£ each separate late fee collected from this account 
and for Vttricb corresponding payment period or month such late fee was collected from the 
inception oftbis account to the present date. 

13-Please detail and list for me in "'TitiD£ any adjustments in lar.e fees assessed and on 
v.'haI date such adjustment was made and the reason for such adjustment 

14-F...as interest been charged on any late. fee assessed Dr charged to 
No: 

account? Yes or 

IS-Is interest allowed to be assessed or charged on.1ate fees to this acco~t'? Yes or No? 

16-Have any late charges been assessed to account? Yes or 

1 7 -If yes~ how much in totalla!e charges have been assessed to this account from the 
inception of this account to the present date? 

8-Please provide me with the exact months or payment dates you or other previous 
servicers or sub-servicers of this accoum c1aim I have been late with a payment from the 
inception oftbis account to the present date. 

19-Have late c.harges been collected on this account from the inception oftbis account to 
the present date? Yes or 

20-Ifyes, how late charges have been collected on this account from the 
account to the present date? 

In regards to Property Inspections: 
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F or the pu:rpose of this section property inspection and inspection fee refer to any 
inspection of property by any source and any related fee or e>...~ charged~ assessed or 
collected for such inspection. 

I-P...ave any property inspections been conducr...ed on 
account to the present date 7 Yes or No? 

property from the inception of !his 

2-Ifyour answer is no, you can skip the rest of the questions 
property inspections. 

section conceI:l:ling 

3-Ifyes~ please tell me the date of each property inspection cond:uc-t.ed on my prope..~' tha1 
is the secured interest for this mortgage~ deed of truS! or DOLe, 

4-Please me the price charged for each property inspection. 

5-Please tell me the date of each properry inspection.. 

6-Please tell me the name and address of each company and person 'Who conducted each 
properry inspection on my property. 

7-Plea.se tell me -why propen:y inspections were conducted on my property, 

8-Please tell me how properry inspections are beneficial 10 me. 

9-Please tell me hoV\' property inspections are proteCtive ofm':, property. 

10-?lease explain to me your policy on property inspections, 

l-Do consider payment of inspection fees as a cos:: of collection ? Yes or 

12-Ifyes~ V\-ny? 

13-Do you use property inspections to collect debts: Yes or No? 

14-Have you used any portion of the property inspection proceQS on my property to collect 
a debt or :inform me of a deb~ payment or obligation I o\ii7e? Yes or No? 

15-If yes~ please a.Jl.S'\~7er V\nen and V\~y? 

16-Please identify for me 'Writing the provisio~ paragrap~ section or sentence 
mort-gage. deed of trust or any agreement I signed authorized assessment or 

"'V~J.V""''''''-'J..i, of propeny inspection fees . 

..... '-' .. #~''"'' ..... L sent to me a property ms.pe(~t1cm as a 

KONDAURlMcKinney-00061 



• • 
19 .. Ha'\'e you labeled in any record or document sen! 10 me a property iIb--pection as a legal 
fee or attomey fee? Yes or No? 

21 ... Please detail and list for me in v,riting each sepCL""S.te i!b~on fee assessed 'to this 
account and for which correspondjDE payment period or month such fee was assessed from 
the inception account to the present date. 

22- Please detail and list for me writing each separate inspection fee collected from this 
account and for 'Which correspoDdjD~ payment period or month such fee was collected 
from the inception of this account to the present date. 

23-Please detail and list for me in writing any adjIb'1ments in inspection fees assessed and 
on 'Wba:t date such adjustment was made and the reasons for such adjustment? 

24- Please detail and list for me v,l!iting any adjustments in inspection fees collected and 
on ~~ date such adjustmem \'l\'a$ made and the reasons for such adjUSllDent? 

25-Has interest been charged on any inspection fees assessed or charged to this account? 
Yes or :-.Jo? 

26-If yes~ w-nen and how much ~-as c.ha:rged? 
. 

27-ls interest allowed to be charged on inspection fees charged or assessed to this account? 
Yes or No? 

28-How much total in inspection fees has 'been assessed to 

of this accoum to the present date? 
account from the inception 

29-How much total in inspection fees has been collected on 
of this account to the present date? 

account the inception 

30-Please fornrard to me copies of property ~!..."...,...,w.v .. .....,made on my ,-,;'1"'1"\,..,.,. ... ", in this 
mOI't::,oage accoum file. 

31-Has any fee charged or assessed for property ~-pections been placed 
account? Yes or No? 

regards to B PO Fees: 

BPOs (Broker Price COI10"LlCU;;Q on my 

an escrow 

or 
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2- If your ~Ter is no! you can skip the rest of me questions in this section concerning 
BPOs. 

3-Ifyes~ please tell me the date of each BPO conducted on my property tb.a1 is me secured 
interest for thl.s mongage! deed of t:rusL or note. 

4-Please tell me the price of each BPO. 

5-Please tell me "'7JlO c.onducted each BPO. 

6-Please tell, me why BPOs were conducted on my property. 

7-Please tell me how BPOs are beneficial to me. 

8-Please tell me ho'w BPOs are protective afmy propeny. 

9-Please ex.-plain your policy on BPOs. 

10-P,l..a:ve any BPO fees been assessed to this account? Yes or No: 

11-If yes~ how much in 'tOtal B PO fees have been charged ro rhls accoU!lt? 

12-Please identify for me in WritiD~ the provision:. paragrap~ section or sentence of any 
note~ mOI"t:.crage! deed of trUSt or any agreemem I signed that alIthorized the asSessme1lL 
charge or collection of a BPO fee from me. 

13-Please send to me copies of all BPO repor!..S that have been done on m.y property. 

14-Has any fee charged or assessed for a BPO ·~....en placed into an escro'w account? Yes or 
No? 

In regards to Foree-Placed Insarance: 

I-Have you placed or ordered any force-placed insurance policies on my prop...,"'rty? 

2~Ifyes! please tell me the date of each policy ordered or placed on my propeny is the 
secured interest for this mortgage, deed of trust or note. 

3-Please tell me the price of each policy. 

4-Please lell me the agent for each policy. 

5-Please rell me 'why each policy ,vas placed on my n'!""r' ........ "I"'n'7 

6-Please me ho~' the policies are beneficial to me. 
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7-Please tell me how the policies are protective ofm~7 property, 

8 ... Please explain to me your policy on force-placed insurance. 

9-Have any force-placed illsurance fees been assessed to this account? Yes or No? 

1 O·If yes~ how much in total force-placed insurance fees have been assessed to this 
account? 

Il-Have any force-piaced jnsurance,fees been charged to ~ account? Yes or ~o? 

12-Ifyes~ how much in total force-placed insurance fees have been charged to this 
account? 

13-Please identify for me in writin~ the provision: para.grap~ section or sentence of any 
note! mOl~e~ deed of trust or any agreement I signed that authorized the assessment, 
charge or collection of force-placed insurance fees from me. 

14-Do you have any relationship Vi"dth the agent or agency that placed any policies on my 
property? If yes~ please describe. 

15-Do you have any relationship 'with the carrier that issued any pelicles on my property? 
If yes: please describe, 

16-Has the agency or carrier you ~ed to place a forced-placed ~"'U.I'ance on my property 
provided you any service~ computer syS"'"t.eIl1: discount on pollcies~ commissions~ rebates or 
any form of consideration? If yes., please describe. 

17-Do you majntsin a blanket insurance policy to protect your properties when customer 
policies have expired? Yes or No? 

I8-Please send to me copies of all forced-placed insurance policies that have been ordered 
on my propeny from the inception of this account to the present date. 

In regards to Servicing: 

For each of the following questions listed below! please provide me ~~th a detailed 
explanation in writing that ~"Wers each question. In addition, I need the follo'Wing 
aDs'wers to questions concerning the servicing account from its inception to the 
present date. 

I-Did the originator or previous any 11nJanc·mQ. agreements or 
contraCts company or an affiliate 
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2 ... Dld the originator or :pre\'ious servicers of this accoum have any financr..ng agreementS or 
con1l"aCtS ~ith your company or an affiHa:te of your company? 

3-Oid the originator or previous senicers of this account receive any compensarioa fee~ 
commi.ssio~ pa:ym.en~ rebate or other:financial consideration from yOU! or 
affiliate of your company for handling, processing~ originating or this loan: 

yes! please descn"be and itemize each and eVery form of compensatio~ 
paym~ reba:te or other financial consideration paid to the originator 
yom company or any affiHate. 

4-Please identify-for me 'where the originals oftbis entire account 
and how they are being stored., kept and protected.. 

are currently l~ 

5-V\t here is the original monetary instrument or mongage I signed Please describe 
its physica11oca1ion and anyone holding this note as a C1b'"'todian or trustee if applicable. 

6-'Where is the original deed oft:rust or moI"teoage and note I signed loca:ted? Piease 
descr.ibe its physica1locarioD. and anyone holding this DOte as a custodian or trustee if 
applicable. 

7 ... Since the inception of this accoun~ has there been any assignment monetary 
instrumentlasset to any other parry? lfthe answer is yes) identify the names and addresses 

each and every incliYidll~ party! b~ trust or entiTY thaI has received such 
assignments. 

&-Since the m~on of this acco~ has there been any assignment of rhe deed of tr.lSr pr 
morr2"a~e and Dote to any other party? Iftbe answer is yes~ identi.l~1 the names and 
addresses of each and every inclivi~ parry~ b~ truSt or entity thaI bas recelved sllch 
assignments. 

Since the inception of this account, has there been any sale or assignment of the 
servicing rights to this mo~crage account to any oilier parry? If the a.n...~·wer is yes, identify 
the names and addresses of each and every indhidua4 pa.rty! b~ trust or that has 
received such assignments or sale. 

1 O-Since the inception ofthls account, have any sub-servicers serviced any portion of this 
mortgage account? If the answer is yes! identify the names and add..resses of each and every 
individual: party~ ~ t:rust or entity that has sub-seniced mortgage account. 

I1-Has this mortgage account been made a pan of any mortgage since the inception 
please for me each and every account pool 

account to ........ .= ........... "l T date. 

each and eyery assignment 
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13 .. Has th-.o:re been any electronic assignment of this mongage Vvith MERS (}Jongage 
Electronic Registration Sysr.em) or any other computer mo~oage registry service or 
compurer program? If yes: identify the name and address of each and every individ.ua.l: 
entity: party! ~ l!1lS1: or organ; wrion or service!S that have been assigned to moI"teaage 
servicing tights to &CCOUD.l as well as the beneficial interest to the payments of 
principal and interest on this lean. 

14-F..ave there been any investors (as defined by your industry) "Who have panicipa:ted in 
any mo~oage-backed security, coIla:rera.1 moI"tecrage obligation or other mortgage security 
iIb""'1l"ll!l:len.t that ibis mongage account has ever been a pan of from inception of this 
account· to the, present date? If yes, id.en.th~' the name and address of each and every 
indhid.ua:L entity ~ organi.zarion and/or 1lUSt . 

l5-Please iden.th"Y for me the parties and their addresses to all sales com:racts, servicing 
agreements~ assigmnents~ a1onges~ transfers: indemnification agreements, recourse 
agreements and any agreement related to this account from the inception of this account to 
the present date. 

16-Plea.se provide me wt'";.b. copies sales contrac~ seI"\icing agreeme~ assignments~ 
alonges: t:rm:tsf~ indemnification agreements, recourse agreements any agreement 
related to this acc.ol.mt from the inception of this account to the pres...-~ date. 

7-Ho'w mucb 'WaS paid for this individual mortgage account by you? 

18-If part a mortgage poo~ ~that "Y\ras the principal balance used by 
paymbt for this individual mortgage loan? 

to determine 

19-Ifpart a mort.::,oage POOl: ~nat ~~as the percentage paid by you of the principal balance 
above used ro d..-""termlne purChase of this individual mo~oage loan? 

20-%0 did you issue a check or payment to for this mo~aage loan? 

21-Please provide me ~i.th copies of me front and back of the canceled check. 

22-Did any investor approve of the foreclosure of my property? Yes or No? 

23-Has 
37547 

assigned or transferred foreclosure rights to you as required 

24-Plea..~ identify persons 'Who approved the foreclosure property. 

usc 

requested and a detailed answer to each 
que~4Dill v.ithin the time frame. Upon receipt of the documents and answers~ an 

be conducted lead to a further a.D.SV\Ters 
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Copies oftbis Qoalified VhitteD. ~ Validation ofDeb~ TIL.~ and request for 
accounting and legal records! Db"'Pute of Debt· letter may be sem to FTC~ HUD~ Thrift 
Supe.rvisio~ and all relevant state and federal regulators; and other consumer advocates; 
and my congressman. 

It is my hope that you answer this RESP A request accordance iaw and the 
quesrion.s~ documents and validation of debt to toe penny and correcT abuses or schemes 
unco'vered and documented. 

Default Pro'Yisions under this QDA.LIFIED WRITTEN REQt.1EST 

Kondaur Capital Corporatio~ or any agentsl transfers~ or assigns omissions of or 
agreement by silence of this RESP A REQUEST via certified rebuttal of any and points 
herein this RESP A REQlJEST, agrees and consents to including bm Dot limited by any 
violations of law andlor immediate temrinateiremove any and all rig:b.4 title and interest 
(liens) in James McKinney or any property or collateral connected to James 11cKinney or 
account '# 109147 and -waives any and all immunities or defenses claims and or 
violations agreed to in this RESPA REQUbST illclndjD£ bm not any and 

James 11cKmuey!s ri~ht. by breach offidnciary responsibility and fraud and 
misrepresentation revocation and rescind1D2" an~y and all poV\re! attorney ox appomtroem 
Kondaur Capital Corporation may have or may have had in connection v."ith account 

09147 and any prope.rty and/or real estate connected with aCCOU!lt 09147. 

2- James l\1cKinney! s right to have any certificated or uncertifica:t....:..d security re-registered 
James McK.inney~ and only James l\1c¥inney~s name. 

3- James McKinney~s right of collection via Kondaur Capital Corporation _____ " 
:insurance andl or bond. 

4-James McK.inney~s entitlement in filing and executing any instruments! as power of 
at"LOmey for and by Konda:t.U' Capital CorporatiOll: including bm DOT limited by a new 
certificated security or any security agreement perfected by filing a vce Financing 
Statement vdtb the Secre:tary of State in the State w"here Kondaur Capital Corporation is 
located. 

5-James McICinneyts right to damages because of Kondaur Corporation wrongful 
registratioll: breach of intermediary responsibility v.ith regard to James McKinney's asset 

Kondaur Capital Corporation to James a certified check for the 
on!~a1 value James :t-.1cKinneis mOrnet:arv ''l''\C'''I'r.~·'''''''D!'''T 

6·James ]'vlcKinneis right to have account #109147 COIIlpICIery 

Capital Corporation regb"tratio~ breach 
regard to McKinney~ s monetary 1T1CT'!"'I11rTlP.· ... T 

KONDAURlMcKinney-00067 



• • 
sending confinnation of set off of V\'TOngfulliabili:ry of James 11cKinney and issuing a 
c...,~ed check for the difference between the original value of J ames McKinney~ s 
monetary instrument/asset and wh.ai James 11cKinney mistakenly sent to Kondaur Capital 
Corporation or its predecessor as a payment for such V\1!'ongiulliability. 

Kondaur Caphal Corporation or any transfer~ agents or assigns offering a rebuttal of t:bis 
RESP .. ~ REQtJEST must do so in the manner of this RESP ft. REQUEST in accordance of 
and in compliance "W'F.h current statutes and/or laV\TS by Sign1D~ in me capacity of a filly 
liable man or woman being responsible and liable under the penalty of peIjury "rbile 
offering direct testimony V\ith the official capacity as appointed agent for Kondam Capital 
Corporation in accordance V\~th Kon.d.a:ur C~ital Corporation .. hJticles of Incorporatio~ By 
LaV\7S duly signed by a curren! and duly sworn under oath director(s) of such COrporatioIli 
Boldine Corporation.! National.Association. iilly direct rebutIal 'with certified true and 
complete accompanying proof mUSt be posted 'with the Notary address herein V\ithin sixty 
days. Wnen DO verified rebuttal of this RESP A REQUEST is made in a timely marmer~ a 
!;'Certifica1e ofNon-Response~ ser~es as Kondaur Capital Corporationjudgmen! and 
consent/agreement by means of silence ,~itb. any and all claims and/or violations herein
stated in the defanlt provisions or any other law. 

PoV\rer of A.rLOmey: ~:nen Kondaur Capital Corporation fails by not rebutting to any parr 
this RESPA REQLJ""EST Kondaur Capital Corporation agrees Viitb the granting unto James 
McKinney t.mlimited Power of _~tt.omey and any and all a.ut:horization in signing and 
endorsing Kondam Capital Corporation name upon an:' instruments satisfaction of the 
obligations of this RESPA REQu'bSTl.A..g:re..."IDent or any agTeeInenl 3.L'"isi.ng from this 
agreement. Pre-emption of or to any Bankruptcy proceeding sb.al1 not discharge any 
obligations of this agreement. Consent and:agreement V\':i-Lh tbis Power of .. .\.ttomey by 
Kondaur Capital Corporation ~"8ives any and all claiJ:ns of .Tames McKinney and/or 
defenses and remains effect sa.tisfacrion of obli~ations Kondaur Capital 
Corporation have been satisfied.. 

Please note that this file is disputed as DOted above per USC 2605! 
pending. Tnank you. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY thaI a true and correct copy of the above and foregoing 
Q,VR bas ~ furnished by U.S. Aiail on this /;1' day of August 2009 to: 

Express US !'Jail #'EQ 56&815360 lJS 
Kondaur Capital Corporation 
1100 TO'wn & Country: Suite 1600 
Oran.ge~ CA 92868 
Phoenix~ _AZ 85016 
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l:.~e :r~Dl! and r11ts S~=~-1t:\ ~:S:-.1n:;s: J: ?erf.~!:!]::l:l,g ~! CC\/!:Ita:tl£ a:J: ~: .. gT"':;e.r;)e:-i5 S::~~ ~;' :--::.s 
~ T:S~111i·7ler!:.. 

~!'>~~:1:: &.ccep:::cl a-,.:: 
:!:.tf ~:ci.e; w.'1e N;);~: 

sfa-Li!.L D! ~??Il~ Ie- ~~ ?e:-i:t±:: 

~:;7t':,er M~:\ :tp;::y F.!!y :;::,'"':!l~7!: ~~~.;}\~~ 

a::s::c I: ;':"1: e.:~n~Z'li ~ ~; ?c~':"':'J~rr ,::;a7'. :r: 
tL ?"~L ! t: ill! ~:t:ie=t~ Lne:: m:~\f ::.:~ e:ciSG E1;'~ ;:..e ?a~\-:ne-"l !E 

~1:~~ P~c>dJC S'J~t! ~~~ !72:'r ~ 

be e;>'p};~ i1r.;! ~ ~n): ?rep£:"7n-:1l! ::narges and ~~~n as ,j~=f:::;: l~ :.,~te ~'\:.jl:, 

f~r: tz) tah~ 2.:td 2SS~-r:len:s r,c 
li~ ::>r !!n=~"Db;-.:...ice 0:: 

pre;i:":n..:.~~ iC7 Z!l:,,' 

r-'!7liu~G :f ~"YJ 
'l'lr;;:..:.~:::.e 

~n>"· 

! ~:"lL-;mC~ 

MOl1f~C 
Tn!:se i!e.."'7!..t =~-e =:~ :~c ~ ~'C~\4 

~.t#",SS-XiEtiOft ~JeE: ree:., 2.:-,: ,.e~sesSi:·~1.S. :: 2:::y~ be ~5~,\;..!eo 3.:.rrov .. ;cr, n:-.t :::.r~- ~!~csw. ;-~~, a"-tci 
~sessmc:1ts sh2.11 be an Es::ii:n . ., ~ler:i.. Bor:o':.Vei s.hal) :1.:;'7!isn ~o Lender njl nCII~. d :'il'i)()UnLI; 

::! ~Lr.!:ier :.ri.E SeClJDI'!. 3~rr-:~\v:r 5~H .P2':~ L~nQ~ L:'le F't:!JQS fOT Escro\~' ltens r~~c:ss Le:nj~1 ~.A~i-\i~ 
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azL:.. .. ...£:?:c ;u~"'; re,I~~)O;~. 3D:T:*~VJe:- ~~E..;. ;::>' i: L.,.e;'"l:l~ __ F Jrtl.." Fr"li': 

~~r :.~:S Seccion .: 
;u.r;}CJ~7;~ ::- pe:!nl: :-...~nd~ app': 
~y- r.t~'"!.::T:"l':1::. a-;",~:r..!~: :: ien:.~O! ::i:-~ 

~:r~e ~der ?3?~~. ~ ~rt~ s:.a: S;irruli: :ne a:"!)oJ.n~~ :·f ? ...lnc,£. Cl! O~· ~e· 'rt"~!~ ~ f :'i~~;;~ :ia~ :':'~f~ 

:-eason..aO:!e esrim&!es of ~~::~rL,~ ~: ;J~:.l:-: ~:\}, ;~~ :-: :::..,:)e:-~~is: ~r: cC~:1:a:""J':::: -":u-~ _L*:1:;.Ica:~j! 

!...2w 

:rr:"~:"'Z1:~ :...:,e ~=a-: ~...!':l't. ~: " ... ~--.l'"/'''~, :..:Je ~:=.:~~~' ~~:7:E.~ E,l:!£ l-~o~ p~:~t'S ::-'~~j~ ::ii:!r::S' 0;-- :.!ie 

?1.L"1~ ano !.-ao:l6~ ::: !'":"'2.i:: S;J:!; ~~?- ~~:!!eR~ ar~ ::g:::-e:e:"nex tf r-~ :! 

1: 3vr:1Y~:er t.r:~~ ;:~$ ;;~;c '~ ~der~ 

4.. Ch.l.rges:; U6tS~ S:l~~,rer ~ ::.2: ;.;~ 2:r~~~ i:S~-::l=~!~ :lZ'l~~~ a.nd 
E.i.Li:':!:a:'i-: 1;:· trJe mr-;r~' wbcb :::::ar: n:.:c.i:; ;:'irian:} ::,ver ;r,;! i,.s:'-~lm:r.L i::2S.::.'::.l;:: ::;::'·m~n!.e ... ' 
gmunu :e..-::.s or, ar:y, awd .L'!;sOCl£llO::' i)'..!::S. F eo-..£.. :t./G ./; ::-s'·~len:s. : ':- :J~W 

- -
~h!:~~tUr: ;:.' 

:.1= liel' to !.his 
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5. ?,(»~~" ~-u~ce.. 3::r:ro· ... -e; s±-..::l .t:::; ti:I~ Z:;Xp::''''~ne-~ n:::v." =:-.:'!s:~ir..g O~ hei:t.;i~; C-:!!::C Cor: 

ns~~ s:;; ;i';~ ;::£: :'i>< ~-;.. ;;~ds m·:!:Ja~c, ·~·i~~ ;.l)~ t=~~ . ~~~S~ ~\~£e.~ t; :u~ an) 
:;~l::~ ~~~"12S t'"J~ j:'( il;.,~~ l.::.~ ~2l~u::tF;s ::7'1: f!:J~ljs, f':,:; \.~7".i!:t :....e.'1je; :e;:~:':"eS i;L'U;n:~:::.. 

_~Jje: i:' :;:r:-~\r~te7" ~·Io."':--"trl.§ ?2:~~: 

L~tde:'~ 

sh.ci; :i:>i be !Xe:'C".:.Se: ;.:.-;reasonah!::"" L.erlilc:- IT.:!'" 

for fbo-:i zone 

0, 

against r.t:::' ~~ 
"j'tA--' SJ~\Afer 

-'-'.J i!'$:.i.-arr-~ ?ol):;ies ~~~ c:y ~:l=7 E.r.!C: :-::~-a~ c: su::!. 

S.~!!"~~~ ~-.nf L-.~ci~ C!S r:')~~ge: a:l%r as nr~ ~:lCt.a:!.5 jcss ?t:'~. 
:n= ~~/enl :t~ :OS5... 3~:::zv;'e! ~a: gr .. re 'Prom?: nc.~jc: t:: I.b~ j~""U.7ance =a~~;- .3..:1'0 L:;;\aer L~fti~:--
~ _ i6. 

mE"~: C~: :-:00: C~ i~ 
!.!: :my i:-~::ce ;:li'1;)Oe'!:!::1£. 

n':"Jl ~lad: ~' Bcn7::we:. L1nJess L:.7ld~;" 2:n·j :a.~)~~'~t~ othe:-.A~:~ ::.=.~ 

' .... ,he'.h:.. or no: 6= i:s..u<:.r:ce "wr~ b:" L~dcr" st-.ali 

hele: s:,:;:;; ,;;S"~jC! :<n):::;~::.s 

"wDrk bas :t~ 
':-:~Jl~7 uS:.' 

t')~ ?rO?wSi p==:1;)~~:.s 2£ :h~ -v,tork :s ::om:,;e;l~:::;' 
~:"i such )r-5;l~~:C; ~,.~,.,.;J>."'~ 
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~i,.e eh.~. ZJ ~y" 

Se:=t::)" :. 
If :s.:;r:;ow~ ~c:!E 6e ::-'rof'"'':''~'' :...~ rm~' 

::~:::. and ~Z!eC: rua~i~, 1:· :;:;:70~ :oes !J:)t ~7:>~t:: ";J..~~::rr. :0 Oz:~, ~ ~ roti~ ~~uJ.! ~::nj~ tnn~ :..,~ 

.asu,Tt~ c:a"":-ie; Iu:s C!fi'~ t: renje ~ ::iaL"'L, :''''le::. ~ :::r,;;:, !le§o:-..are an!:! ~rrie tie ::icim T~ 
~IOO w~t: Y-g!n w.t:ez. ~ r .. :::d~ iE 
5ecUc:": :: ~: O~~~: 5o~~rer 

?i?~ 1;, 2:; ~"Un; n::( tr eJ:~ :he E..-:I':t'.!!""ill 

as~' j6~ ::: B:>:~w~' s :ign:5 £C!jjer ~ the 

7'rt"';~~"' ... :~, r.:s:ld::n~ b1' a: }:z-s: "Zte )t~ __ afler ~")e ci2,: ,,', o::;:;":l4ln:::,, ~r.:i:'!'S l-"'nder 
whlci. CO!$"".4li sllaD no: be :..iT-I.r::as.:r.."l:lbrYJ; :.!!'l!:!:SS 

::~-:!stal."1~5 e.:-·j51 w!'.lcb 6.t-: beYVl!Q 3orr-:wer' £ ccn:rc·l 

-::. Pnser"aoo~ MamrezlUl-ce ud ?rorec:!ion ~f tbe ?iOpe~': 

:)r~ 10 ~7"eV~ LJ~ 

ci:.l=rz:rur~ p~.JSJ!: 

D~?;!y i'ei:ia11 :he 

snL ~ ;-e:.7:m~:')e f;)!' ~~~,:",!:, 

;;r:L-;tDSes ~n.jer :tla~' ·iis~..!...-s: ~m~~ fo-; ir~ 

i.e :-e;-.a.ir 0: r=5!.O..-e l:r.e 
~, CrT r~~::>::3.tiDr ... 

lC dele:1C7"a.t! or :ouL;7t.n ~~·rst~ 07~ L~C 

3o:-rr"J,'e:" sr..::l; :ntint::!Tr! i.f'l: P:OD:;rr;- l:', 

~~-uu~ ci:..t rc, !u ::>:;di.J~!:'$ "L.:nJ:ss ;: :~ 

L:n:ier 0: i~ age.;i.', -::'.l.E: ~ ~"cmi:!S; ~Tr;ne~ :"?:Jri :EelC ins~::::llOT".:E :>~ ;"')t; ...... 
rio.:..!' 

~:)nao~: ::al!S!. L.e:'ld~ !:l2~' ir:...t;?et:1 :.be !:ti:':-;O~ ::f 6~ !-e.:'1:le=" s:.~1·t ~\': 
3:l7!":;--';''=' nellic! t:zl t:'le :i=xe :·f:::r lC'S:lC!"1 aJ, 1..'1t=rio;" !!'Jrnc::,wt·lfl ",-,..,~,.--.. ;.,,;;;-

5. Borrower's Loall Aj)pl~c.ad(}lt. ,B.:,~;:-... er 5..~i: 

t ~ ~, 3;;:r:;:;\itie: ?ailE 
is = !e:gBl proceeding !'!~~J 

::h.i~ Sec~r!' lns::"U.!:1e.:n ~s-J::r: ?S !: 

~:l.: :/:""Cei':"!er,l of c !)eri \'\~i1~j =~:y atLair: 

re2Soilacle or 
! r:S"w--l-me:.:u., 

...... - •. -. ... 1lt,"lrt:me:,L : 

the:--e 
E.:Jecr ;....en~- s i:t~ iT:: tr:!! r~ro~e-.: . .' r;.~ldiO: ri!!h~&; t!J\(l:;~ 

;;:O!:iate. for ::::;:mci:!rr.:na~ic:-, 0: ftJifeiw:c. f::'ir 
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a.llcmeys· 1'::=es i: ?r;),e::,: !'tS: O!.er::S; ~ !.De F-:-o;:te'i'1"Y a."'l':l 0: :ig:h~ U:.,~ i.[.iE ,t.5£':'"'1.1meT!~ 
;:s .se.c:..L~ ;t:s!ti:t;: :!! , o~~r: .. ~e::cii!;.§.. Se:i..rrir:g ~ ;;nciDO·:. [it:: !! n01 irrn:le:· !.D~ 
~U!~i 6~ ?i:)p~:. 1.:: mat:! ~~-.i. ~~ i::># Te?1a:=e 0: ,~ \"1: i:,ors !;DC w!rtdc~'s.. d;-~jr; ~Llt:: 
~c ?~ e~nalf 0: CJ~ cCJ1:ie \gfc:!~:':;,r:£ c':"" iE.;::ge:::~ :cm':'ljO!l£. snc, nt\lt ~Jilli:le~ :~r!:~ 
jr: :r :·f L~:l:: ~~>- -:.a):e ~:..::r;. ~!::"' ~-m S~:;)~ ;'. L:rl:'e; X~ ;:;.;' r~ve t~ =i.e ~: ~'1C' i.:: nc( 
:.m~ l.,J1: ~~' :;: ""oJ"".: ....... ..".., 
~J~E a.;t.o~ '-DO::: tr,;:; Se:::':lf: ; 

E::::"!:;;.,rj:S :l!..c·.:..r-~-: 0::' :...~c:= ;1:e:- ~~ Se~~or-: ~ siEJ: :e:Q:l.)t ~:ijJ=lC~; dc,~ :.; .::t~·\, .. ret"' 

- . . 
~I::.e; ';>~e$ i: l.."'!! :::,e.;--ge.r :.: 

M vr!sra~= ~ !:S11!"2.;;C;e.. 
~·~$e~ i!".c.:j-~-':t.: ~ -, ....... ,...."., .. ,..,,, 

:h~ !\~o-:~g;.ge !o..,~-;:;e ==o·,i~ge a~.~la: if f.-r:·:ri t~;~ ::l-:;:-~~i?C ::!S...IrC7 ~:::i~ 
p;e\-lCYilSly pro,>j:,eo s:.teb iPs~e wi;:; .o-::,:;'C'we.; ."''a.'\ re:q-..orec , .. rr-.ake ::iesi~ ~:7:1er,t£ 
~'wa.-t :.ne ;:.re,.-r;r;J..-n5 707 ·."ocrg:age l=.:S:.ltr.::..:."lce. 3.:l~"'·e:; s..~ r-eqcired to .:.b:~lii 
c:::vcrage S*~20l:.il1:}y i.:r :''1!' Mor~gage lr.s:.l;,m::;e tli 1: CC:Sl 

e~:J:\rajeni the:::$1 :,,~, 

':l~ ea.~!gs cr: suet tC£S ~~.~. ;.....a.n:i~::zn 11:. ~~:p . .!i:"'"!' t~~ 
L:1:l~ ~!.!t:-e.::·.; 

Le:lj~ -e:r-Jir~E b~, ar. i;;S:.t~7 5~ie=~f.L~~"~lr,:;~~~~~~·.~fe.r: ~::~~ :~ 
£epa..-Siei: j~s!g-~teC ?Z~':!F..:n'S L:'~'~'a:--j Lt'J.~ -'~'''~:7''~,~ ~Jr .. h'!t!:-~age l7$U:-a!lC!.. !" ~e;!r. :-e~!..lir::c. :iJ;.!};;§;rlge 

j-s~w.~ 2:' 2. ~~'f'\r ::Jor: :ff :...~ ~:;'~ a:lj 

i:$u.~ e,acj~te ili:ir tO~} nsk C!r: aU sue.:: ~!":Sur-=.rt~~"! 
e7'tier ~;ll:, 2.£r~entE 'v\~tb o:':,er 
2..J~ J!'; ~:'"!7"'.5 and conc:llons ~i ar; S~:':S'~3';·1·:;r.' 

uf !hEl 
jns~<k"'lCe~0~~UU:~ 

~,t......5 ~ ~~;'i 

a-:~' :YJre: 

the ins"J.J-ei, L.'1e 2,r:-,:.nger:-ll:!:n£ is onen Lermed 
si:'ch ~gree!neim -.\ill !l!It ;; [feel rhe 

C'! ~r:.y c~r:rer !en:!!S of 

- . 
J::~-af= ar~ 

:7\ ~!:is 

Borrower has agreed p;Iy for 
!lO; inc;t~~s.c ;tit: ~~ rn.(~u ~H 
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_~. md! tgre::me;;ts ..-rn !i'i)1 ailf:!:! B.&iicwe:- 9.1:; - a~y· ",'lin ~..;C: Hi ti;e 

.1-r1ur!~ge !llSUnm~ ~de; tnt: Hom~t'l'f'"8e.-:S !f>·..ci t'f m (r:" ~!!~. w-he.r ~w. T~~ ;igfn~ 
OlJi: £&;:i .. ~ the rigiH ttl reeei11: cert.&U; ohsclcsui!$: 'tE' :eq:.es:; aMi C'D"!J,:ill :::aDcclt~tIDr, of ; tH: 

~'tongr:g£: I!l: . .';!:rswct.: tv bZ"'t rrte Mortgage ib-urarl~= rer.nm~~ . Stoo:rr IE" re-...&·-e :; 
;-enm6!if 2ey MO~a}!:e !tlS:lr.::.ne premi21mE :nat we;-i lin~~ec ::.: ,:,e ::!nf suet cr:.r.:~b!:t!"r, 0>:

"e-:-m'!1:.t. :Yo, ... 
. iGStgnm"'..Ei of ¥~!fevttS f'r::~::ee~: F&r1eiru:-t:.. !-_:: 

~~~~ ~~.} ;=~~:~:% !·(!.~~ie:'~ ?:":\:.eei> s:-.u. b! 

S".JCO ~ and rtStDl"2.:.i:m Pxl ;..n.~t!:r shEl] bzve O;:te. l.: h:>k s;;::t tJ:2~:;~H:mo=O:E ?:-J~..:iiF. 
ha had ZL ~~crrJ.1"!ji::: te· S'...t::r: Propa:.:,· tC:. er:s:~ m~ ""07j: h:t5. :.=, ,~ 

!.-eZ)cier~ s sa:i£fa:!~~:;~ ?:cr .. ....:r:iet: &..t .. S:Jc:rr S'hi:: ~\.J fc~; L'l~ 

~~..:.i."'"5 ~')a res:lc:atior. l.r. a sizlgJe cis~u..'"S::;:ne!l: or 
l;rlt~ ar, c..greemen: "!s made ro 

Mscellarieous ?';'O~ ~Jder s~ nDl je 

,!viis-11mieous Proc~..cs. If !lie ;-esL:.l:-:.!l.lor: 0;
~! l~d, :.he Mi.~ilarl~1!S FTo:;eed3 sba1l 
',\'heb~ 0: nOl i...t1e;:; due. l.O,iit: !!r~ ~ce::s., ;7 uy 

~ ~'l ~~onODuc~·r) 
~jli~ l.D ::'l)e :;':"'1'..5 5.::C:,.!jec 

~d i.e So;;::w:;. S;;c!: !.I~lS::eJIa:'J~1r.!s 
B.?;:rlied :n :.he ord!::' .... '. Section ~ 

~~o:.... or 

"'a1~ c( : .. b~ ::ro~' nI:!:r.ec,EU':::: 
~~ ~ Ulf a!rl~:.4,:,; 

t:}~ h~ S::eLmrreo-!!s 
:r:"' nCf~ ~r1e: 0..;::'. '~*'i~, 

~~r~g~ d.e;:.rJt:"j:>!,~ t)T ~:!S.5 lr. -,-&iu:.. :J1l!es: ~_:;~v.."~ 2:t: L~d~ :'~".~~ise agr;:. the SU7:"':...:: 

l:m~":":l:n: St~J :.e ~d~ t-!:d :i.e a:=10!ln! :;; :!le Jl~~~lia.rl=O:$ ~;:t~~ 

0"'\t fQlj~1ng =-tC=:l~L.,: E~ i:..,!e ~:J~ arnO"tl:'L: ::; ~f ~l.f!r".s se~~:r ::e:,:>~ u~ 

~:. o::Ji7'C'we: 
?ropd~ Y It: !nf: fur r:~-J:e:: 

~,~iue !E i~ w~~;-" in: 

~iV.":~ z....-t6 ~der c:lleruis! _ "t-r: !.ltlS~;lm:o:!E ?~~5 sh.aD ~ a??J~'~: 1:;' :he S:l!rlS 

Uris Sec.mt~ i.!s..r:.!!!J!m: ..,.':-'e:6e: .-:1f DOl 6: 'surr:s r: i...>-er.: (be 
?:-;)'Pe:'<y is !lDandDne: B:):."we:", or :f a:-:.e~ no;]:!:: Lend!:; L: a.:':-:-t'w~ t:-.wi ~;"'l~ 

iet se::Je ~ C:!~!i7. fn~ ~-:k-:gC!:. 

L~r6er is ai..n..:'or:zcd 
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i:S2\'"=l~Ll 3:- m:)±::i:z.:lC,r. C{ al:!!~::iz:ati,:)!; :.! fu~ S'w::.s S~!.!:'!: 

';~~ ~~~0:~~;; :7~~~=:i DT ~~~:f ~~=~~~~::t~ =::'-~~ciK.: ~~~~~~ :>,~~;:gs 
==~ S';..l::~~:::", :-:: ~Ie:'eS; ::: ~~:-r:;~'~ :!:Jr .. : re~..!..::;; :.: e;:e:!C ~i-:)e f.~r pE:~;rt:Jen~ )¥> J::re-~~:se 
3!rt:r":-..:zallQ;-; ~.: :.Ile ~rn: S~!J...-eC ;:-.:, :bE SeCIlI'iz:' i~::;-:.l;n~: ~::!L ;:;; a..~' !i..."':.'!3:.d r:-.;.;de 1:':. !.:~ 
a:c:""~t~/e; ~r s:*; SU~~ :1:: :r;!e~: :~ ~:"7"C.~~: ~I.r .. ~: .. ; b!: ~lder t;~ ""·'''.''~·'~11t"." 

re:'!'t!:·::~ !UC!ll~~ m;h'"ithca<~r ;i:nl~:i~l .. ~ :"'enj~; :c;epllll~~= 0: pE':"t':IIelr~~ :-; ~1~5: ~"-;l~ ~sersDr:r. 
;·...c~S;;:,:E ~ .klt-~~ ::f B;)~·~:e: or =: 3.:Jj~t.S 'te~s frt2r; :J,e ~'7~~:1: ::,~. cr_r-!.. S:1::D ~lCf~~ :t! ~ ; .. ~;v·~ :;·7 :r' 
~~~~d= 6e e;;e.:--~ :f an~ rigi1: ':>: 

t3. JC.iJH 8.1)0 Se"a"i Lta::o'ii.ry: Ct-sig!:~i"S: s.t!r;cess~1S f.n.r.: ,.t.£s!gns ?..{lll:l~ ;:;:-;-;:;w:::- cc,.':':~:::-:;,.' 
~£nC E..gree~ :':~-30rr::k~;:r E- Db~)gatiox!s an:: ~:ia.tfi~~r:· s-~;; b! arlo s:\~~~~ n::w~v~. az::~' S~7Q¥.'~r "..t~~ 
:.:-s~grts. -:.~ iz~:l!TtenJ but ~~ ~vi" ~~eCl!:e ~:·1= ~.~ !!', 

~'!::ll:i,y lnS"~;-:.l..":)eni :: i:'POitgag~. gle7d aoc ::.CI::i\ley :i): :.h: 
l=~: :;.:f tJ--js .s~~..!.. ;~w.'· lr5r;~~:: ;~'~t :: 4:): :>~iig-~e;c iC: t'E:' w~: S:.lL7!E 

I:~~ ::::tend. . .. 
!!jake E.,!;) aecon-WloOCODnE \it:;:.b :=-g-:::rc t:t the \:::m1.5 ::.:-' L-:!~ !r~.l:rIe:H c·:- :j~ >:>1!' ~"}~n~:J: :"'JC 

:::-s] guer E c~::.s-~!.. 

5u:;'1e.::: l!:' 1b~ ;>:r,:,visbitE of S~jo!:. ! ~L .E:)' S:JC::ez:;o:- if; 

:>O.ll.g:a."i.l,~!::£ or,ci::: this 1!lS:!'tli'nen: !r: !::!0 is !:?F:-c\'~t 

cl: :t: ;-;'''''''''''''li:''D~ orr::;;::a.:'IO!1.5 ana hab:h~: ~l:i~ mt;i!~;~~::~~~~~:1~~~~~~e:' a~ .. ~: S";r~~~~~ 
~ ~ .. ~ . ~ " ." 

~/,:er3.n~ ~lC ?:r~:;!:~ c: ~! !1~~_H'!"y l~~~""!l::l: S~ 

Se::-war: 2C: 2.,'lQ ~fr, 1:,: S-.l=S:;'~~ a.:"ld zssip: ::'f Len12r 
] 4 UtE.!: CIUtT"gei.. ;...e:nd:=: E2: C:::iS.i"-g::; bo=.:-we: fees for ser'J~ ... 

£~±§~!€:€~~~ !~~!1~?::;~:g, .. o~~,~~~,~~~~x f~. 
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vtiRITTEN NOTICE OF LOAN DISPtrrE 

Kondaur Capital Corporation 
1100 Town & Country, Suite 1600 
Orange~ CA 92868 

J ames McKinney 
618 s~ V.iidciup Road 

_A..pache Junction:, AZ 85219 
A.ugust 17tb~ 2009 

Re: i\.ccouut #: 1<19147, formerly #35662154 hereinafter :''Loan!"' dated February 7~ 2007, 
Fair Credit Reportin~ i\.ct (aka FCRA.)~ at 15 U.S.C. § 1681 et seq. 
Fair Debt Collection Practices Act (aka FDCPA)~ 15 U.S.C. § 1692 eI seq. 
Real Estate Settlement Procedures AC"'~ (kno"W"D. as 'IRESPA"\ 12 U.S.C. § 2601-2617. 

Dear Kondaur Capital Corporation: 

~le received your introductory letter & notices dated A .. ugust 4: 2009. Thank you. 

I am respondiD,:: to your' 30 day! lega11etter notice: to notify you I have been disputing this 
contract since June 4tb ~ 2009 as you know~ for the folloV\i.ng reasons: 

~ I cond:ucted a reasonable investigation and inquiry intO this matter and concluded thaI b1arsb.alJ 
and llsley B~ et. al~ the originator(s) of this transactio~ failed to provide all IDat..-~ 
disclosures correctly made as that term is defined and under 15 U.S.C. § 1635(a); Reg. Z §§ 
226.23(a) in a form tha:t I may keep. The notices \4Tere ineffective: failed to provide the requisite 
number on the refinance part ofthls transaction. M & I Bank itself labeled this t:ransaction on 
the Deed of Trust as a "Refinance!:. W"hy should I not believe them? Ibis part of the transaction 
is subject to the unconditional right to T.I.L.iL rescind \vitbin three years from three years § 
1635(b). The remainder if any of the transactio~ is subject to 11.D.A .. P. and other eA-rended 
Rescission rights as clarified below. 

I am also rescinding this loan for the total of mis-allocated fees: a -"material'" basis !O rescind 
under Reg. Z § 226.23. Tolerance for Disclosures. 

I am rescinding this lo~ 'within my extended rescission rights: as noted in Gaona v. TO"",,TIl & 
Country Credi4 324 F.3d 1050, 1053 (8th Cu. 2003); England v. MG Investments: Inc.~ 93 F. 
Supp. 2d 718 (S.D. W. Va 2000); ,Villiams v. C-elt Financial Corp.: rf ~rllliams)~ 232 B.R. 
629 (Bank!. E.D. Pa 1999) aff~ 237 B.R. 590 999). 

1'We rescind as welL for Arizona \iolations by the ongmaIlIlg "'hrokef!/banker(s). 
Parks v. Marco-Dynamics Inc. 121 Ariz. 517.591 P.2d 1005. 

EXHfB 
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R..E.S.P..A_ requirements designed to protecl the consumer V\reI"e also violar.ed as more continuing 
Arizona Unfair and Deceptive _A.CtS and Practices (lJ"T)"AJ') by the originaIors and/or senicers. to 

needless detennem and economic loss. Perhaps discoVer)': these CD_AJ> acts may ha"e 
been duplicated in other StateS as 'well 

M & I has failed to obey 15 U.s.C. § states: "Within calendar days after 
rttCeipt notice of rescission, the c:retf.ito.r shall.,. tak.e !l.1!J' action n.ec.esstll*J to re.:f1ect the 
t.ermi:1uItio11. of the securiTY interest " They are to af5.rmably itririaie COlli'1 proc.eed.ings -with1i"! 

those 20 days if they dispute the resdssio!4 Vtmcb they to do. 

Once the Consumer rescin~ the seeurity interest arising by operation of law b-eeGmes VGid 
automatically. The promissory note is also voided since it is pan of the same '"iran.sactiOD.: !"! see 

15 V.S.C. § 1635(b) and Reg. Z § 226.23(d)(1 

Note - months before Allgrm 2009 purchase~ and before your Alle,ousr 2009 servicing 
transfer! ~ras Rescinded "Vt'ithout reservaIion. therefore pursuant to FCR..t\. et. aL~ I dispnte any 
credit reporting on it, as its security interesr and te:un.s a..~ unerly void la'w: both TIL.A. and 
ljD.i-\P~ ab initio. 

& I bank as Senricer and Originator repeatedly failed to 

now oV\res to me ~crajnst this account: 
et. aL~ and 

1. Statutory damages of no less than $2,000 each for disclosure 'iolarions as 
pro"ided under 15 § 1640; 

2. Statutory damages of $2~OOO for De.fendants~ failure to respond properly to P]a~nrim~ 
June 41i\ 2009 :rescission norice; j 

3. Starutory damages $2.000 for each ofDefendan!S~ me ~ failures to respond 
properly 1:0 plaintiffs' five ignored specific § 2605 Qualified Written 
Requests for discovery and loan verification. 

4. Statutory damages as pro,rided by s-t.ate laV\t and the _tL-nzona Consumer Fraud Act 
(AFeA). 

These items' non-payment M & I~ due to their mitigating amounts are ~I..JU.""""'" as well. 

I respectfully demand that you void 11 & illegally initiated foreclosure~ as per S 1635(hl vell 
have no security basis on my oroperty after rescission of the refinance sec,tion of this loan. The 
voided Deed of Trust contracted ""Refinance:'! 'when I was asked to sign it as on face of the 
document itself 

Severally! for each of these reasons, dispute. accordance to paragraph 5 of your 
am each of these 30 days! in ~nting. 

and .:llSl:mu~a sec.urity -interest 
based Trustee Sale: Vv~ post-rescission publicly recorded lD.U~nooruLu & 1 'M._'''''b ... 

• A..s new Servicer! please correct 

KONDAURlMcKinney-00119 



• • 
I am damaged daily until these are all corrected. Any negative reporting on it by you ~~e it is 
:in dispute 'Will further damage me. Since you are responsible for this account: please correct 
these many items immediateiy. Thank YOlL 

CERTIFICATE OF SERVICE 

I HEREB Y CERTIFY that a true and correct copy of the above and foregoing been 
furnished by U.S. Mail on this I ~ 

, '-: 

Express US Mail #EQ 568815360 US 
Kondaur Capital Corporation 
1100 TO'wn & Country! Suite 1600 
Orange~ CA 92868 

day of --<-8..:..., -,-v+4 __ , 2009 to: 
/' 

KONDAURlMcKinney-00120 
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• • 
NOTICE OF LOAN RESCISSION 

(200 Notice) 

Kondaur CapiTAl CorporariOD 
Q ViR Department 
1100 To~1D. & Country~ Suite 1600 
Orange~ C.A.. 92g68 

J ames McKinney 
8 S. Wlc!ciup Road 

A,peehe Junction, .. tV.. 85219 
A.ugusr 18: 

Re: Account 109147~ also 1cnO~lD fOImerly-kno~'D-as ~1 & I #35662154 hereinafter ;Loan~ 
dated February 7! 2007 

Please Note. I rescinded this loan withont rese~a:tion 011 Jane 4tB. 2009 
I eameeied this iE5a.n without reserva.tion tiD J nne 4 til! 2009 
I berebv reaffirm & restate th.i! rescissi&:n with the new SeMieer and 
Beneficiary this A.Ue,"1ISt IStil

, 2009. 

_!lJSO for more detail, each se'verally: 

I have conduc-lfrl a reasonable invesrigarion ~d inquiry this m&""ter and concluded thaI j 

}v.farshaZl and 11sle'J' Bank, et, me originator(s) tra.ns&..Lio~ Failed to pro\ide all material 
disclosures correctly made as that tenn is defined and under § 1635(a); Reg. Z §§ 
226.23 (a) a form thaI 1 may keep. The notices were ineffecrive~ failed to proyide the requisite 
number. This transaction is subject to the unconditional right to resc,ind within three years per § 
1635(f) & This rescission V\ra5 valid in full force & effect upon rLS receipt on June 7tb~ 2009 
by M & 1. .Any receiving parey ",ishjn~ to contest this Rescission can affi.iDlarively file court 
if they believe they have grounds. This party is alleging me foilo'wing rnateriaJ causes of 
actio~ each severally. 

I rescinded this loan for the total of mis-allocated fees: a ~mat....~a1~~ b~i.s to rescind under Reg. Z 
§ 226.23(hX2). Special rules for foreclosures, Tolerance for Disclosures. 

I rescinded this loan 'within my eit.Lended rescission ri1lhts. as noted in Gaona v. 
Credit, 324 F.3d 1 050~ 1053 (8 th 2003); England ;. MG InveS1ments~ Inc.: 93 F. 
(S.D. . Va v. Gel! re 

B.R. 

_"r~ f, ..... r ... 

KONDAURlMcKinney-001221£ 



• • 
more conrirmjD~ .tu1..zona Unfair and Deceptive ActS and Practices by the originarors, to our 
needless determenI and economic loss. Perhaps Discovery~ these acts may have been 
d:..tplicated in other States as well. 

I ~1JeCtfully dem.and thai you void your foreclosure~ as vou have no securi!)1 basis. on my 
NOren,? ar~ rescission. "Within 20 calendar days after receipt of a notice ofrescissio~ the 
creii:tor shaZl...tILk.e fDtJ actWft necessary to reflect the termi1ur.ti.on of the securiry inrereSt., "- .:: 
L:.S.C. § 1 

compJi::mce abo\;e~ reasonably request written eonfirmation bY!'on 
specific ~enninati(1n security interest "AJ1zona ~ Deed of Release & Reconveyance:; and 
recorded term.iilarioIl of me related foreclosure 'to our address no later 20 days and estimated 
maiHn~ period. 

Once the Consumer rescinds: the security mterest arising by operntion of law becomes yoid 
antoma:tieally. The promissory note is also voided since it is part of the same "i:ransaction. ~~ see 

15 U.S.C. § 1635(b) and Reg. Z § ??623(dXl). 

are also to return to me the $47! 000 estimated interest payments and charged fees 
I paid on this accoUD.!, for this account I loan ~! v.itbin thaI same 20 days as c:iL.-ected 
paragraph § 163 SeD) bel 0 '9\:-: 

"'Ffithtn 2fJ d.sIys after receipT of a notice of rescission: th.e credit()r sholl re:tllnt to rhe obligor 
€I11:J' money or property given as earnest m.oney down pu-yment, or orh..PfI/J:ise ... 

I reasonably expect the Trustee!s, SeI?icer!s.~ and all Real Panies ofIrrteresrs~ compliance 
""itb and extended Rescission withom evasion or delay. 

I 

/ 
/' 

CERTIFIC.A.TE OF SERv1CE 

correct copy of the above and foregoing has 1:r:-....en 
on tbis_.:;.....:; __ day ofAugll-~ 2009 to: 

56881 

& ~ Suite 1 
Orange~ CA 92868 
Phoeni~ 6 

KONDAURlMcKinney-00123 
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~:.':'sm C~.LLai C~on 
! OC &. Co~.r~ Suite 15:.')(: 

92868 

"'~M~' 
51 g ~ 'W'icL~' Roa6 

Al:.~ JmI'7~~ .!:2 5:: ~; 
.. I. "":" ~~ ;iff ~ -. !"'""':~rC, 

~"~;.O;'i:' ." • _J •. " 

• 

u; A~1.mt ~ lM147~ f:mnerl; #356621 ~ hal=r,:ar..e: "'L-Oim'" :i.s!ed ?eb:-"~' -:. 
Fai:r C!'edit ~ .. ~c:I: (aka F'CR.4.), a:t 5 r.s.c. S' } 58) 57 seq. 
F sir ~ CoI1ecticm ?rac:tiCelS .A..a (aI.:!. FDCPA\~ 15 1.."' S _ 51 ~, 
Real ~ ~ ~ .~ ... rbo~'!l2S ~S?A"'\ :: r.: 

1 ~lfZi a ze-es.-~ :'~2Eti.~ ~ !xiuk ~' mto irJis ~.~ ~ ~cied '±a: j-!i.!S!'S\l&r, 
and M~ B.~ ~ ~ the o~~{S! fu5 ~~ fmjej t.c' ~C",ide ~~ 
fisc~ c:v-rteCti:! made as 'dlS! term is 6cfined £Dci uod.e: § 1 E3 ;"/4).; ~J!;g. z % § 
226 ? ?,(a) b a fu.u..u ~ 1 mey}r~ Tile:!:'lOtY-~ we:. e :b::L.=:;ffe...-d"i~ :fa:1f'ri ~I ?!,CTIOe: me ~Jisi-.; 
numba- 0:1 the refir-.an:::t" part Qf tm va~sa~on. 'hi & 1 Bsrit t::self ia..~}oj this ~-tion i:JL 

the Deeci ofT!"USt F!S f. ..... stefi'il6'ilCe!'l. Wny sb::ro.!O 1 001 ben,e tb-~.'! parr C! ~ ~'Tsa>,..!OU 

is ~et iO ~. ~ rigb! to T .LL_~ rescind \ii~i:h.W ~ yeHrS ':"UlJ.i 1:uee :-~ § 
:635(o:l The .. e"-I..J.'¢iinder tf~' ofibe ~O!L: is sr~e::.t to and~!'!T ~ ..... i~6ed 
Res..""issi~ rights es clat.i5zd belo\\'. 

T a:m aLlVIO :resci!:&g rbis ioau for ::be mtaj of ~(l(':8!~-i ~..s a ':'"j:nezB:-ir.r' basis r.o ~~ 
!l'OCtet Re-g. Z ~ 2.26..23. To~..llC: for V.L-~l.!.tes.. 

:/We !"escme:. as welL :Ecrr .~-iz:.~ -- ±~ ~~g:!:os.~:g 
?2t~ v. MatOQ::~~:=s Inc. 1:: .Ai':.Z.. 517,591 P.:.o. ~i)05. 
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~ 1= ;; 'P~. ~ ~....;~ tt:' ~c;r tbt =.:u-r:s-..m:ter ~ atsc· ~':).o~f"rl as :!t....~ Xrtci!f:.r:;;i ':;'~ ..... ---~- .............. ~ ~~ "_ .. 
. ~~ 1)::r:f.ait a:n.6 r:~ .~~ ~ ~'"'i:L.-..;:s 0-'1)).7; t:;' '!:ilt ~ ... g:bcU,.,.J'!.s n6/~ s=r;"k~ !C 

i"i,' ~'!e:s~ ~~ ~ e::c.;nric b~. ~ ~ :1';St ... o~·. ~ 1.'"!;.bJ" ac:i:S ~: ~"t 
-fI' _Ii\.:~.... ...... ~ 

~r..{ &.:.~ iziiet 7.:' ~. 15 ":w· 5.:. ~ 1 ~: :?~tr. 2( cZe:t'd.a7 ic;.!f ~ 
. .. . r .' ~ ... ,. . -... :"\ . 

t't:cSi:pt ·~r :: ~"1Cr q .. ~~.:'~-.'?l" .. t. roe :FE.aI:Jrf E~ .• w..£.! StJ ::.~n /!'i£l!;~~ tv .~ ted ~ 

~ o"f t?!e see'~~ 7~Ff!S: .. Trae: are ::; ~~a1:~~- iri~ar'" ct .. ~=: ?ttCee4~~ 

ti:r::st 2:) :1:.:.rs tf~ 6~J~:he !e~~'B.: ~b:t: ~. :deC ~~ ic~ 

:J'!'lCa the c..~ r~~ Gte ~~ mt9rest ~mg 'oy c~ crfl~ beeomleE vcid 
2i!trom.£:tica.lly. The prorniss:"~' noLe is itsc ";."CF~ smoc 11 is pa:-t of~ seIne ~'..l"" Ilsar:ti~!'! see 
:"'e..~ 15 L ..s. C. ~ ; 63.3-Cc1:, atJi Reg. Z § z.:.6 ~; 

"Drl.s Note - !llOI!i±ts c,ifore yOU! Atlg"1.Sl 2(J09 'P'..l!'C'h£Sf" and before yrJW: Angrst 21))9 set1icing 
~. V+'eS R.es:::.md""':· ~lt ~"3Iion, ~fo.re puISU!!.1:n 10 FeR.!. .. et I dispute ~! 
~ 7epO.l iug Oil i"'~ as ~~, sectri."'y m;,E!, est en.:. ~t: are tm.erl~! va~ ci by ~~ hom TIL}·" and 
L'Dj:_'F~ ab ~nh:k. 

l~ &:.~ es ~~ ~ O:i~r~ ~~:.::, 
n~: :'Vi."e:S ~ me arrin>" t:ns ~ 

s,"tPt; w .. r 4!h"Ue~ iess ~ 
pIt; .. ideC ,U!lZ ::. V£.C. § :: ~C~; 
s~ 6tt~ ri~.pO'es 0: S1. YJO ior Defun:1?itTj" fa:...i:J:r; ;;':i :..>;. ~f re:tJ t:. ?=a: i1 : "':'$' 
... j..il.' ""r.r-.t" - , . . , .rl..ille; -+ -lP!.J"::" ~ IIOt!Ce: ' 

~LLNor:v ~,.g:s of $:t!)!)O each ofDe:f-rI~!;:~'" firwe se~:::...me fcit~!C, ~--rox 
~y iO ?'tabtiffi.' fu"e ~ s;eci;c :: DSC ~ r:~i:5e:;l ~;.!.~~EiU 
R~ disc7~ and ~":riilc.ati.oo.. 
~ ~es as ?IV~ bJ ~ l£1'it sn.d me _~lZO!lf. c~~O! PrB.U.G. ACt 

M&lciueto 

1 ~~~h: Q~ -±at ¥uu ;.-oid &. i:J:iti~ foreobs:-:.:re. f;.S 1:e1 5 16~sr~': VCll 

h-"V; LaO See'~ baS.LS ern ~ ?rot:rert"f after res..~SEon of the, se:::::KJ~' ~! ttl!S k~ 
v-wided Deed ~fT!'!Et ::o~"'ted ~~~ ~ 1 ~ aske-.d w sign rt as '::::1 rr:;;-.J!l. 
in-ou:men::t 

- '" . 
W'~~~~ 
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: aiD 6wnegeQ tint) UiltD these ere el! ~ !ae¢~ :-e?~ ~. t yell'v;.'t!:!.)e l: lS 

~ ~ ftr:r~ riem~ mf,. s±rJt:e ~ s ~ .... sib~e fur ~c: ."" "J.:..i:.. ~ e&rrea 
~ 1IIU'Y irt:e:Im !:m::III~' T.:::arst :O~ 

lHEREB-Y" 
fri~b: ... ~ed 

Eibove ~ TC1"e':'"'Om ~ has ~ 

O!l fus __ ~_~' cf_------ to: 
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am an 

executed an allonge 

Allonge") by which it .... .J~J ....... "',.,. to Kondallr "-'''''''-IS~U' (the 

that 

amount 

["t&1 also ,"'V"" .... 'f>':>,rf 

("TVkKinney 

of trust 

James McK.inney 

"McKinney Note"), Together with the 

an Assignment of Deed of 

""',>""J''''''''''~''' to the 

the 

are ""' .. ,"'''''......... as Exhibits 1, 

#1 

matters 

3, 4 

at 8 



4. It is that Subject Property is, in fact, located Pinal 

Arizona .. 

.5. Assignment, 

entrance to 

6. 

comlnenced and communications +""r.""r.1-\ 

"·McKinney COlTItllunications"), of the 

e-mails are 

7. served 

was in 

9. 2009 

111e 

January 

ComnTunications, 

C0111plaint in .rAeL ..... u. 

a 

m 

v. 

KondoUf (}apitai Corporation. et ai., Pinal County Docket CV2009-03764 (the "Pinal 

on 

Capital 

8. In an 

in 

349751 

Corporation, 

(collectively, 

to 

"",,",,<"fE'''''' Venture and 

various cOInplaints, the 

10. 

to answer 



9. Among McKinney Correspondence is a December 26~ 2009 

I1wnber, 

"Maricopa 

12. 

to me and at the Kondaur Defendants (the "Decenlbcr 26th 

address numbers listed on 

00039-41] 

0, 

Tenlporary 

assIgnment 1'101' any indication of 

l,-"~HH .. IlJ is the 

4, at 

Order, which 

or 

Application"), 

in .Maricopa 

5, 10 at approxinlately 18 a.m., I 

a luan whonl I as McKinney ("Dow"). During 

a,,""' ••. ,.., ..... order had in 



] 1.:1-. In addition to the attorney's fees incurred by the Kondaur Defendants 

responding to Lawsuit, the delay daJllages caused by the TRO's delay of 

costs of 1.86 as as 

who 

to 

16. 'l11c are attached to my 

O. 

perjury all of tile accurate. 

on 10. 



DECLARATION OF D. PETER BAI 

D. Peter Bai states as follows: 

1. I am over the age of majority and am an Asset Manager at Kondaur Capital 

Corp. (,'Kondaur Capital") and in such capacity I have personal knowledge of the matters 

set forth herein. 

2. Pursuant to an agreement between Kondaur and M&I Marshall & Ilsley 

Bank ("M&I"), M & I Marshall & Ilsley Bank executed an allonge (the "McKinney 

Allonge") by which it assigned to Kondaur Capital (the "Assignee") M&I's rights under 

that certain promissory note signed by James McKinney ("McKinney") in the face 

amount of $408,458.00 (the "McKinney Note"). Together with the McKinney Allonge, 

M&I also executed and recorded an Assignment of Deed of Trust dated August 4, 2009 

("McKinney Assignment"), by which it assigned to the Assignee M&I's interest in the 

deed of trust (the "McKinney Trust Deed") securing the McKinney Note. The original 

McKinney Allonge and McKinney Note are in the possession of Kondaur Capital. 

Accurate copies of the McKinney Allonge, the McKinney Note, the McKinney 

Assignment, and the McKinney Trust Deed are attached as Exhibits 1, 2, 3, and 4 

respectively. 

3. The McKinney Trust Deed encumbers the property located at 618 S. 

Wickiup, Apache Junction, Pinal County, Arizona 85219, Parcel #103-04-057A (the 

"Subject Property"). 

347839v 2 



4. It is my understanding that the Subject Property is, in fact, located in Pinal 

County, Arizona. 

5. At the time of the Assignment, the McKinney Note was in default and a 

non-judicial foreclosure under the McKinney Trust Deed had been commenced by the 

"Trustee", Larry O. Folks of Folks & O'Connor, PLLC, who had scheduled the 

"Trustee's Sale" at the main entrance to the Pinal County Superior Court Building in 

Florence, Arizona on September 9,2009 at 9:04 AM. 

6. After the Assignment and before the September 9, 2009 Trustee's Sale, 

McKinney began contacting the Assignee. The Assignee, through me and others, 

commenced and continued those communications through early January of 2010 (the 

"McKinney Communications"). Examples of the McKinney Communications, including 

e-mails and letters are attached as Exhibit 5. 

7. On September 9, 2009, McKinney served the Complaint in McKinney v. 

Kondaur Capital Corporation, et al., Pinal County Docket CV2009-03764 (the "Pinal 

Lawsuit") on Kondaur Capital Corporation, Kondaur Venture X, LLC, and Kondaur 

Capital Trust Series 2009-3 (collectively, "Kondaur Defendants"). 

8. In an effort to resolve McKinney's various complaints, the Assignee 

instructed the Trustee to postpone the Trustee's Sale four times; with the last 

postponement being from December 15, 2009 until January 5, 2010. During this process, 

McKinney granted that Kondaur Defendants an extension of time to answer the 

Complaint in the Pinal Lawsuit. 

347839v 2 
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9. Among the McKinney Correspondence is a December 26, 2009 letter from 

McKinney to me and others at the Kondaur Defendants (the "December 26th Letter"). 

The street address and facsimile numbers listed on the December 26th Letter for the 

Kondaur Defendants are accurate. The Kondaur Defendants responded to the December 

26th Letter with written correspondence sent bye-mail on January 4, 2010. [Exhibit 5 at 

Bates KondaurfMcKinney 00039-41] 

10. On January 4, 2010, the Kondaur Defendants received by facsimile copy of 

McKinney's Application for Temporary Restraining Order, which bore no docket 

number, judge assignment nor any indication of the date, time, or place when the 

unnamed judge would consider McKinney's request (the "Blank Application"). [Exhibit 

6] 

11. The Blank Application is the first time the Kondaur Defendants learned that 

McKinney had apparently filed a second lawsuit; this time in Maricopa County (the 

"Maricopa Lawsuit"). 

12. The first time the Kondaur Defendants learned of the docket number or 

judge assignment in the Maricopa Lawsuit was on January 6, 2010 when the Trustee e

mailed a copy of the minute entry granting McKinney's request for a temporary 

restraining order in the Maricopa Lawsuit (the "TRO"). [Exhibit 7] 

13. In addition to the attorney's fees incurred by the Kondaur Defendants in 

responding to the Maricopa Lawsuit, the delay damages caused by the TRO's delay of 

the Trustee's Sale include, carrying costs of $61.86 per day, as well as the expenses 

resulting from a declining market. 

347839v 2 
3 



14. The Subject Property is located in Pinal County where McKinney filed the 

Pinal Lawsuit against the Kondaur Defendants who request that the Maricopa Lawsuit be 

transferred to Pinal County. 

I declare under penalty of perjury that all of the foregoing is true and accurate. 

Executed on January __ , 2010. 

Signature 

347839v 2 
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• • 
ALLONGE 

A promissory for loan account number: 35662154-40000 for $408,458.00 

Covering property located at: 
618 S Wickiup Rd., APACHE JUNCTION, AZ, 85219, between JAMES MCKINNEY 

and M&I Marshall & IIsley Bank WJTHOUT RECOURSE. 

BY: -\---,f-------____ ~-~ 
N A. MURONI, VICE PRESIDENT 

KONDAURlMcKinney-00159 
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" . • • ", 

InterestFirstSM ADJUSTABLE RATE NOTE 
(One--Year Treasury Index· Rate Caps) 

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR A CHANGE IN MY FIXED INTEREST RATE 
TO AN ADJUSTABLE INTEREST RATE AND FOR CHANGES IN MY MONTHLY PAYMENT. THIS 
NOTE UMITS THE AMOUNT MY ADJUSTABLE INTEREST RATE CAN CHANGE AT ANY ONE 
TIME AND THE MAXIMUM RATE I MUST PAY. 

February 07, 2007 
(lAne} 

Mesa 
[City] 

Parcel l03-04-057A, Apacbe Junction, AZ 85219 

(Propeny Address) 

Ari~ona 
(Slate) 

1. BORROWER'S PROMISE TO PA \' 
In rerum for a Joan that I have received, I promise to pay U.s. $ 408,458.00 (this amounl is c:111ed 

"Principal"), plus interest, to the order of Lender. Lender is M&I Mar shall , Ilsley Bank 

I will make all payments under this Note in the fonn of cash, check or money order. 
I undersland that Lender may transfer this Note. Lender or anyone who takes this Note by lmnsfer nnd who ;s entitled 

to receive payments under this Note is called the "Note HoJder. " 

2. INTEREST 
Interest wiJ) be charged on unpaid principal until the full amount ot Principol has been paid. 1 will pay in teres. nl a 

yearly rate of 7 • 000 %. The jnterest rare 1 will pay may change in nccordnnce with Section 4 of this Note. 
The inlerest ratc required by this Section 2 and Section 4 of this Notc is the rate I will pay both before and nncr any 

default described in Section 7(B) of this Note. 

3. PAVMENTS 
(A) Time and Plnce of Payments 
I will make a payment on the first day of every month, beginning on 04/01/2008 . Before the 

First P.rincipaJ and Interest Payment Due Dale as described in Section 4 of this NOle, my payment will consist only of the 
interest due on ~ unpaid principal balance of this Note. Thereafter, 1 will pay princip;ll and interest by mnking a petyment 
every month as provided below. 

I will make my monthly payments of principal and interest beginning on (he First Principal and In'erest Payment Due 
Date as described in Section 4 of Ibis NOle. I will make these payments every month untU I have paid nU of 'he prineipnl nnd 

, interest and any other charges described below that J may owe under this Note. Each O1omh1y payment wiII be applied at; of 
its scheduled due date, and if the payment includes both principal and interest, it wHf be applied fo inferest before Principal. 
If, on March 01, 2037 • I still owe amounl~ under this Nole, I will pay those Dmount.~ in full 011 IIml 
date, which is called the "Maturity Date. " 

I win make my monthly payments at770 N Water Street Milwaukee, WI 53202 

or at a different place jf required by the Note Holder. 
(8) Amount of My Initial MOllthly Payments 
My monlbly payment wiJI be in the amount of U. S. $2, 382 . 67 before the Firs. Principal and 

Interest Payment Due Date, :md thereafter will be in an amount sufficient to rcp:.y tbe principal and interest at the nUe 
detem}ined as described in Section 4 of this Note in substanlially equal installments by the Maturity Onte. The Note Holder 
will notify me prior to the date of change in monlhly payment. 
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(C) Monthly Payment Changes 
Changes in my monthly payment will reflcct changes in the unpaid principal of my loan and in the interest rate that I 

must pay. The Note Ho1der will detennjne my new interest rate and' the changed amount of my monthly payment in 
accordance with Section 4 or 5 ofthis Note. 

4. ADJUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANGF..8 
(A) Change Dates 
The initial fixed interest rate ( \Viii pay will change to an adjustable interest rate on the first duy of 

March I 2012 • and the adjustable interest rate J will pay may change 00 that day every 12th month tbercaflcr. 
The date on which my initial fixed interest rote changes to an adjustable interest rote, and each date on which my adjustable 
inlerest rale could change. is called a "Change Date ... 

(8) The Index 
Beginning with the ftrst Change Date, my adjustable interest rate will be based on an Jndex. The "Index" is the weekly 

average yield on United States Treasury securities adjusted to a constant maturity of one year. os made available by tire 
Fedeml Reserve Board. The most recent Index figure available as of the dnle 45 days before each Clmnge Date is cuHed the 
"Current Index." 

If the Index is no longer available, the Note Holder will choose II new indcx that is bused upen comparable 
infonnation. The Note Holder will give me nOlice of this choice. 

(C) Calculation of Cbanges 
Before each Change Date., the Note Holder will calculate my new interest rate by adding Three and 250/1000 

percentage points ( :3 .250 %) to the Current Index. nlC Notc Holder win 
then round the result of this addition to the nearest onc-eigh(h of one percentage point (0.125%). Subject to Ihe lilniL~ S,.-lIed 
in Section 4{D} below, this rounded amount will be 'my new interest rate untj( the next Change Date. 

The Note Holder will then determine lhe amount of (he monthly payment that would be sufficient to repay the unp:dd 
principal that I am expected 10 owe al the ehange Date in full on the Mattlrity Dale at my new interest rate ill suostanliuUy 
equal paymenfs. The result of this calculation wilJ be the new amount of my monthly pnyment. 

(D) Limits on Interest Rate Changes 
The interest rale I run required to pay at the first Change Date will not be greater thnn 9.000 % or less 

than 5.000%. Thereafter. my adjustable interest rate wil1 never be incrC3Sed or decreased on any 
singJe Change Date by more than two percentage points from the rate of interest I have been paying for the preceding J2 
month~. My interesr r~lle will never be greater than 13.000 %. 

(E) Effective 'Date of Changes 
My new interest rate will become effective 00 each Change Dale. 1 will pay the amount of my new monthly pnymcn& 

beginning 011 the first monthly pnymenl date after the Chnnge Dare until the amount of my monthly payment changes again. 
(F) Notice of Changes 
Before the effective date of any change in my interest rate andlor monthly payment. the Note Holdcr will deliver or 

mail to me a notice of such change. The notice will include infonnation required by law to be given 10 me alld also the Ijllc 

and telephone number of a person who will answer any question I may have regarding lhe notice. 
(0) Dale of First Principal and haterest Payment 
The date of my first payment consisting of both principal and interest on this Note (the "First Principal and Inferest 

Payment Due Date") shaH be the first monlhJy payment dare after the first Chnnge Date. 

5. BORRO'''ER'S RJGHTTO PREPAY 
I have the right to make payments of principal at any lime before they are due. A paymenl of principal only is known 

as a "Prepayment." When I make a Prepayment. I will tell the Note Holder in writing that I am doing so. ( may not 
designate a payment as a Prepaymenl if I have not made an the monthly payments due under the N04C. 

I may make a fuJl Prepayment or partial Prepayments without JXlying a Prepayment charge. 'fhe Noae Holder will usc 
my Prepayments to reduce the amount of Principal that lowe under this Note. However, the Note HoJder may apply my 
Prepayment to Ule accrued and unpaid interest on the Prepayment amoun', before applying my Prepayment to reduce the 
Principal amount of the Note. If J make a partial Prepayment. there will be no changes in the due dale of my 1ll01llhly 
payment unless the Note Holder agrees in writing to those changes. If the partial Prepayment is made during rhe period 
when my monthly payments consist only of interest, the amount of the monthly payment wiJI decreasc for the I'Crn:sinder of 
the tenn when my payments consist only of interest If the pnnial Prepayment is made during the period when my paymenl$ 
consist of principal and interest., my p::u1ial Prepayment may reduce lhe amount of my monthly paymenfs :dler lhe firs. 
Change Date following my ~'U1.ial Prepayment. However. any reduction due 10 my panial Prepayment mOlY be off.-;et by an 
interest rate increase. 

CIrl-171 N (0210}.OI 
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6. LOAN CHARGES 

If a law, which applies to this loan and which sets maximum loan charges, is .finally interpreted so thnt Ihe interest or 
other Joan charges collected or to be collected in connection with this loan exceed the pennitted limits, then: (a) any Stich 
loa,n charge shan be reduced by the amolmt nece5$nry (0 reduce the charge to the permitted limit; and (b) nny sums already 
collected from me that exceeded pennitted limits will be refunded to me. The Note Holder may choose 10 mnkc this refland 
by reducing the Principal lowe under this Note or by mnking a direct payment to me. (f n refund reduces Princip:ll, thu 
reduction will be treated as a partial Prepayment. 

7. BORROWER'S FAILURE TO PAY AS REQUIRED 
(A) Late Charges for Overdue Payments 
[f the Note Holder has not received the full amount of any monthly payment by the end of lS. 000 cnlcndar d:Jys 

after the date it is due, I wj1l pay a late charge to the Note Holder. The amount of the chnrge will be 5. ooer" 
of my overdue payment of interest, during the period when my payment is interest o;lIy. and of principal and interesl 
thereafter. I will pay this late eharge promptly but only once on each late payment. 

(8) Default 
If I do not pay the full amount of each monthly payment on the date it is due1 I will be in default. 
(C) Notice of Default 
If I am in default, the Note Holder muy send me a written notice telling me that if I do not pay tbe overdue amount by 

a certain date, the Note Holder may require me to pay immediately the full amount of Principal thuc has nO( been paid and 
all the interest that lowe on that amount. Thllt dare must be at least 30 days aflcr the date on which thc notice is mailed '0 
me or delivered by other means. 

(D) No \Vaiver By Note Holder 
Even if, al a time when l am in default, the Note Holder,does not requirc me to pay immediately in fulJ as described 

above, the Note Holder will stjlJ have [he right to do so if I am in default at n later tiane. 

(E) Payment of Note Holder's Costs Ind Expenses 
If the Note Holder has required me to pay immediately in fun as described above. the Note Holder will have the righe 

to be paid bac~ by me for all of its costs and expenses in enfQrcing this Note to the extent not prohibited by appJicubJe luw. 
Those expenses incrude, for example, reasonable attorneys' fees. 

8. GIVING OF NOTICES 
Unless applicable law requires a different method. any notice that must be given to me under this Note will be given by 

delivering it or by mailing it by filSl class mail to me at the Property Address above or at a different address if I give the 
Notc Holder a notice of my different address. 

Unless the Note Holder requires a different method. any notice ,hat mllS' be given to the Note Holder undcr this Notc 
wiII be given by mailing it by first class mniJ [0 the Note Holder at the address stated in Section 3(A) above or nt a different 
address if J am given a notice of that different address. 

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE 
If more than one person signs this NOle, e.1ch person is fully and personally obligated to keep aU onlle promises rnade 

in this Note, including the promise to pay the; full amount owed. Any person who is a gu:mmlor. surely or endorser of this 
Note is also obligated to do these things. Any person who takes over these obligations, including the obligations of n 
guarnntor, surety or endorser of this Note, is also obligntcd to keep aU of the promises made in this Note. 111C Norc Holder 
may enforce its rights WIder this Note against eaeh person individually or againslalJ of us together. This means that any onc 
of us may be required to pay an of the amounts owed under this Note. 

10. WAIVERS 
J and al1Y other person who has obligations under this Note waive the rights of Presenlment and Notice of Dishonor. 

"Presentment" means the right 10 require the Note Holder to demand payment of amount') due. "No,ice of Dishonor" mctms 
the right 10 require the Note Holder to give notice Lo other persons that amounts due have nOl been paid. 

II. UNIFORM SECURED NOTE 
This Note is a uniform jnstrument with limited va.riations in some jurisdictions. In addition fO the protections given to 

the Note Holder under this Note, il Mortgage. Deed of Trust, or Security Deed (the "Security Instrument"), datcd the same 
dale as this Note, protects the Note Holder from pOssible Josses that might resulr if I do not keep the promjsc:~ tmtl J make in 
this Note, That Security Instrument describes how and under what conditions f may be required to make immediatc pnymcn, 
in full of aU amounts lowe under this Note. Some of those conditions read as follows: 

~.'71N (02'0).01 
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(A) Until my initial fixed interest rale changes to an adjustable interest rote under the terms SIn led in Section 4 above. 

Unifornl Covenant 18 of the Security Instrument shall read as follows: 

Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest in the 
Property" means any legal or beneficial interest in the Property, including, but not limited to, those bencficinl 
interests trnnsferred in a bond for deed, contract for deed. installment sales contract or escrow agreement. the 
intent of which is the transfer of title by Borrower at a future dale to a purchnser. 

If aU or any part of the Property or any Interest in the Property is sold or trimsferred (or if Borrower is not n 
natural person and a beneficial interest in Borrower is sold or trilOsferred) without Lender's prior written consent, 
Lender may require immediate payment in full of all sums secured by this Security Instrument. However, this 
option shall not be exercised by Lender if such exercise is prohibited by Applicnble Law. 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The nOlice shall provide a 
period of not less th~ 30 days from the date the notice is given in accordance with Section 15 within which 
Borrower must pay all sums secured by this Security Instrument. If Borrower fails (0 pay these sums prior to Ibc 
expiration of this period, Lender may invoke any remedies permitted by tbis SecurifY Instmmcnt without further 
notice or demand on Borrower. 

(B) When my initial fixed interest rate changes to an adjustabJe interest rote under the terms stated in Section 4 above, 
Un!fonn COVen3nl 18 of the Security Instrument described in Section 11(A) above shaH then cease 10 be in effect, and 
Unifonn Covenf!nt 18 of the Security Instrument shall instead read as follows: 

Transfer ofthe Property or a 6eneficiallnterest in Borrower. A,S used in tJ\is Section 18, "Interest in the 
Propeny" means any legal or beneficial interest in the Property, including. but not limited to, those beneficial 
interests trnnsferred in a bond for deed. contract for deed, installment 5.11es contract or escrow agreement" the 
intent of which is the transfer of title by Borrower at a future date to a purchaser. 

I f all or any pan of the Property or any Interest in the Property is sold or transferred (or if Borrower is not n 
natuml person tuld a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent. 
Lender may require immediate payment if) full of all sums secured by (his Security Illstrument. However. this 
option shall not be exercised by Lender if such exercise is prohibited by Applicable L..'lw. Lender .. fso $11311 nol 
exercise this option if: (n) Borrower causes to be submitted to Lender infonnalion required by Lender to evaluate 
the intended transferee as jf a new loan were being made to the transferee; and (b) Lender rCasonooJy dctemlincs 
that lender's security will not be impaired by the loan assumption and that the risk of n breach of any covenant or 
agreement in this Security Jnstrument is acceptable to Lender. 

To the extent pennitLed by Applicable Law. Lender Illny charge a reasonable fee as a condition to lender's 
consent to the Joan assumption. Lender also Dlay require the transferee (0 sign an assumption llgrcemenl dmt is 
acceptable to Lender and that obligates the transferee to keep all the promises and agreements made ill the Note 
and in this Security Instrument Borrower will cominue to be obHgafed under the Note and this Security 
Instrument unless Lender reJeases Borrower in writing. 

If Lender exercises tlle option to require immediate payment in full, Lender shan give Borrower notice of 
acceleration. The notice shall provide a period of not less than 30 days from the date the notice is given in 
accordance with Section 15 within which Borrower must pay aU sums secured by tJlis Security Instrument. If 
Borrower fails to pay these sums prior (0 the expiralion of this period. Lender mny invoke any remedies pcnnittcd 
by this Security Instrument without further notice or demand on Borrower. 
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D(S) AND SEAL(S) OF THE UNDERSIGNED. 

_...l2~4LL;l:.......,(p~~=~~;L-__ (Seal) 
-Borrower 

_______________ (Seal) 

-Borrower 

_______________ {Seal) 

·Borrower 

________________ (Seal) 

-Borrower 

35662154 

--_____________ (Scat) 

-Borrower 

________________ (Scnl) 

·Borrower 

_______________ (Se:aJ) 

·BolTOwer 

________________ (ScaJ} 

·UoITower 

[Sigll Origif1tll Olr(v] 

McKinney, J 
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ARM LOAN MODIFICATION AGREEMENT 

Mortgagor(s): James H McKinney Loan Number: 35662154-40000 

Property Address: Parcel 103..04·057 A Apache Junction, AZ 85219 

Original Loan Terms per Addendum: 

Note Date: February 01,2007 

Original Loan Amount: $408,458.00 

Note Rate: 7.000% 

Monthly Payment Effective Dnte: April 01.2008 

Monthly Interest: '$2,382.67 

Interest Rate Change Dale; March, 2012 
Payment Change Date: April, 2012 
Periodic Cap: 2.00% 
Life Time Cap: 13.000% 

Maturity Date: March 01,2037 

Modlfied Loan Term!l; 

Note Date: February 07, 2007 

Existing Loan Amount: $404,865.57 

Note Rate: 7.000% 

Monthly Payment Effective Dale: MaJ' 01.2008 

Monthly Interest: $2,36/.72 

Interest Rate Change Date: March, 2012 
Payment Chnnge Date: April, 2012 
Periodic Cap: 2.00% 
Life Time Cap: 13.000% 

Maturity Date: March 01,2037 

Unused construction funds in the amount of $3,592.43 have been applied to your principal balance. The .. ;e funds 
may NOT be withdrawn in the future. 

M&l Marshall and ilsJey Bank, and the undersigned Mortgagor(s) hereby agree (0 amend the Origin.11 LonT) 
Tenns of the above Mortgage loan to provide for the following Modified Loan Tenns: 

I. Payments 

(A) The monthly interest payment shall take effect as of the date shown above for Ihe 
"'MonthJy Payment Effective Date". I will make my mont,hly payment nn the fir.::1 tiny or 
each month beginning 011 May 0 I> 2008. 

(B) Each or my initial monthly Interest payments wilJ be in the amount of$2,361.72. This 
amount may change per the te1mS of my note. 

(C) The interest rate shall not change until the "(nterest R.1te Change Date" shown above. 
The interest rate may change every 12 momhs thereafter. 

2. The Principal Balance is $404,865.57. 

3. All other provisions of the originatlonn documents as originally executed remain in full force and 
effect. 

Dated: March J 9, 2008 

M8d Marshall and (Isley Bank 
Its Agent; 
Sonia OeBlaey 
Officer 

Mortgagor(s): 
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~';a~~~ 
KONDAlJR CAPITAl.. CORPORATION 
1100 lOWN & COUNTRY ROAD 
SUfTE1600 
ORANGE, CA 92868 

IlA3/TIM.£: 09/02/09 1624 
FEE: $14.00 
PAGES; 2 

FEE NOMBER: 2009-091736 

ASSIGNMENT OF DEED OF TRUST 

FOR V AJ.,UE RECEIVED, ~I MARSHALL &: ILSLEY BANK. a WlSConsin Corporation. its successors and 
assigns! hereby assigns and transfers to KONIWJR CAPITAL OCBPORA'l1ON ' its successors and assigns. 

aU its right title and interest in md to a certain IIlOItgage executed by. JAMES H MCKINNEY, AN ~'MARRIED MAN, 
Dated FEBRUARY 7,2007, to M&j MARSHAU.& R.SLEYSANK • and recorded on FEBRUARY 9, 
2007, IN DOCUMENT NUMBER 2907-017572 of Official Rt::oords in the Office of the Counry Recorder of PINAL, which 
encumbers the following described property, to-wil: 

Legal Description: 
SEE A IT ACHED LEGAL 

Dated this 4TIl Day of AUGUST, 2009. 

STATE Of WISCONSIN ) 
)SS. 

County of Waukesba ) 

The foregoing Assignme:nt of Deed of Trost was sworn to, subscribed and acknowledged before me this 41b 
day of August. 2009, by John A. Muroni and Cheri M. Mann, who is personally know to me to be the Vice President 
and Assistant Vice President ofM&I MARSHALL &: rLSLEY B~ and that said insl:ru:me:ot was signed Oll 

beb.a1f of said corporation. ~ 

:1~~ .... 'tAIT····~ . ~A ~ 
!f' .... ~ 0 ;.. ~ MA TIHEW PLoTZ, Notary PubHe' 
~ ~ --- . ~ My commission will expire October 16,2011 

098xxxx2154-40000 ;. '. V . ~ 
This instrument was drafted by: ~ Ql .... ~ U B \.. \ . :~~! 

(t '/: '. ..' ,*v:-; 
CAROLYN KRUEGER i.~1/'(j·' ' .... ' sc,O:4" 

tt\,\~~ 
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;)70057/. oCt; DEED OF TRUST 

DEFINITIONS 

Words 4Sed in multip)e sections of 'this document· arc defined below and other words nre defined in 
Sections 3, 11, 13, 18. 20 and 21. Certain rules regarding the usage of words u..~d in this document are 
also provided in Section 16. 

(A) "Security Instrument" means thjsdocwnenl, which is dated February 07 I 2007 
together with all Riders to this document. 
(8) "Borrower" is James H McKinney, an unmaxried man 

Borrower is tbe trustor under this Secw-iry Instrument. Borrower's mailing address is 
618 South Wickiup, Apache Junction. AZ 85219 
(C) "Lender" is M&I Marshall & Ilsley Bank 

Lender is a Corporation 
organized and existing under the laws of the State of Wisconsin 

xxxx2154 

ARIZONA·S1ngle Famlly·Fannle Mae/Freddie Mac UNIFORM INSTRUMENT 

_..0 (AZ) (0201i) ;#t 
Page t of 15 I . 

VMPMOR1GAGE ~ORMS. ,400 . 2111 

McKinney, J 

form 3003 1/01 (rev. S/02) 

KONDAURlMcKinney-00162 



• 
Lender s mailing address is 770 N Water Street 
Milwaukee, WI 53202 
Lender is the beneficiary under this Security Instrument. 
(D) '7rustee" is CBlCAGO TITLE INSURANCE COMPANY 

2500 S POWER RD STS 101, MESA, AZ 85209 

• 
. Trustee's mailing address is 

(E) '~ote" means the promissory note signed by Borrower and dated February 07, 2007 
The Note states that Borrower owes Lender Four Hundred Eight Thousand Four Hundred 
Fifty-Eight and O/lOOths Dollars 
(U.S. $ 408,458.00 ) plus interest. Borrower has promised to pay this debt in regular Periodic 
Payments and to pay the debt in full not later than March 01, 2037 
(F) ''Property'' means the property that is described below under the heading "Transfer of Right..c; in the 
Property." 
(G) "Loant! means the debt evidenced by the Note, plus interest, any prepayment charges and Jnte charges 
due under the Note, and aU sums due under this Security Instrument, plus interest. 
(Ii) '~iders" means "all Riders to this Security Instrument that are executed by Borrower. The following 
Riders are to be executed by Borrower [check bo" as applicable): 

8 Adjustable Rate Rider 0 Condominiwn ruder B Second Home Rider 
BaUoon Rider 0 Planned Unit Development Rider 1-4 Family Rider 
VA Rider 0 Biweeldy Payment Rider [J Other(s) fspecify] 

(I) "Applicable Lawtt means all controlling applicable federal, state and local statutes, regulations. 
ordinances and administrative rules and orders (that have the effect of law) as well as nil applicable final. 
non-appealable judicial opinions. 
(J) "Community Association Dues, Fees, and A.~sessnlents" means aU dues. fees, assessments and other 
charges that are imposed on Borrower or the Property by a condominium associlltion. homeowners 
association or similar organization. 
(K) "Electronic Funds Transfer" means any transfer of funds, other than a transaction origimned by 
check, draft. or similar paper instrument, wroch is initiated through an electronic terminal. telephonic 
instrument, computer, or magnetic tape so as to order1 instruct, or authorize a financial institution to debit 
or credit an aCCQilllt. Such tenn includes. but is not limited la, point..af·sale transfers, automated teller 
machine transactions, transfers initiated by telephone. wire transfers, and aUlomated clearinghouse 
transfers. 
(L) ''Escrow Items" means those items that are described in Section 3. 
(M) "Miscellaneous Proceeds'· means a~y compensation, settlement, llward of damages, or proceeds paid 
by any third party (other than insurance proceeds paid under the coverages described in Section 5) for. (i) 
damage to, or destruction of. the Property; (ii) condemnation or othe .. taking of lin or any part of the 
Property~ (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the 
value and/or c,ondition of tile Propeny. 
(N) ''Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on, 
rlte Loan. 
(0) "Periodic Payment" means the regularly stheduled amount due for (i) principaJ and interest under the 
Nole, plus (U) any amounts under Section 3 of this Security Instrument. 
(P) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its 
implementing regulation, Regulation X (24 C. F. R. Part 3500), as they might be amended from time to 
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time. or any additional or successor legislation or regulation that governs the same subject malter. As u .. "icd 
in this Security Instrument, "RESPA" refen; to all requirements and restrictions that arc imposed in regard 
to a "federally related mortgage Joan" even if the Loan doe~ not qualify as a "federnlly relnted mOr1gflge 
loan" under RESPA. 
(Q) ''Successor in Interest of Borrower" means any party that has taken title to .he I)roperty, whefher or 
not that party has assumed Borrower's obligations under the Note andlor this Security Instrument. 

TRANSFER OF RIGHTS IN THE PROPERTY 
This Security Instrument secures to Lender. (i) the repayment of the Loan, and un renewnls, 
extensions and modifications of the Note; and Oi) the P.eri'omlance of BorTower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower ilTevocably grnnrs and 
conveys to Trustee, in trust, with power of sale, the following described properly located in the 

County of Pinal 
(Type of Recording Jurisdiction} (NOD1C of Rccordina Jurisdiclion] 

PARCEL A, OF RECORD or SURVEY, RECORDED IN BOOK 17 OF SURVEYS, PAGE 041 
AND BOOK 17 OF SURVEYS, PAGE 205, RECORDS OF PINAL COUNTY, ARIZONA BEING 
THE NORTH HALF OF THE NORTHl:AS'l' QUARTER. OF THE SOUTHEAST QUARTER OF THE 
SOUTHWEST QUART£R OF THE SOUTHWEST QUARTER OF SE~ION 22, TOWNSHIP 1 
NORTH, RANGE 8 EAST, OF THE GILA AND SALT RIVER BASE AND MERIDIAN, PINAL 
COUNTY, ARIZONA; EXCEPt ALL THE COAL, OIL, GAS AND OTHER MINERAL DEPOSITS 
AS RESERVED UNTO THE UNlnD STATES OF AMER!CA IN THE PATENT TO SAID LAN1). 

Parcel ]D Number; 103-04-05706 (covers more) 
Parcel 103-04-057A 
Apache Junction 
("Property Address"); 

which currently has [he addrt."Ss of 
{Stred) 

[CilY). Arizona 85219-0000[Zip Code) 

TOGETHER WITH all the improvements now or bere::after erccled on the property, ood all 
easements. appurtenances, and fLlClures now or hereafter a part of the property. All replaccments and 
additions shaJl also be covered by this Security Instnnnenr. All of the foregoing is referred 10 in this 
Security Instrument as the "Property." 

BORROWER COVENANTS that Borrower is IawfuJJy seised of the estate hereby conveyed nnd hn.<; 
the right to grant and convey the Proper1y and that the Property is unencumbered. except for encumbmncQ; 
of record. Borrower warrants and will defend generally the title to the Property against aU cbim.<; and 
demands, subject to any encumbrances of record. 

THJS SECURITY INSTRUMENT combines unifonn covenants for national use and non-wlifolll1 
covenants with limited variations by jurisdiction 10 coostitute a unifonn security instrument covering real 
proper1y. 

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows: 
I. Payment of PriacipaJ, IDterest, Escmw Items, PrepaYlIlent Cbarges, and l.,ate Charge~. 

Borrower shall pay when due Uie principnJ of. and intereSI on. the debl evidenced by the Note and any 
prepayment charges and late charges due under the Note. Borrower shall also pay fimds for Escrow Items 
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pursuant to Section 3. Payments due under the Note and thjs Security Instrument shall be made in U.S. 
currency. However) if Bny check or other instrument received by Lender as payment under the NOle or (his 
Security Instnunenl is returned to Lender unpaid, Lender may require that any or nil subsequent p.1ymcnls 
due under the Note and this Security (nstrument be made in one or more of the following forms, us 
selected by Lender: (a) cash; (b) mpney order; (c) certified check, bank check, lreasurer's check or 
cashier s check, provided any such check is drawn upon an institution whose deposits are in .... ured by 11 

federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer. 
Payments are deemed recejved by Lender when received at the location designated in thc Note or at 

such other location as may be designated by Lender in accordance with the notice provisions in Section J S. 
Lender may return any payment or partial payment jf lbc payment or partinl payments are insufficient 10 
bring the Loan current lender may aceep( any payment or partial payment insufficient to bring the Loan 
current, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or p.'lrtial 
payments in the future, but Lender is not obligated to apply sueb payments at the time such paynlcnts :lfC 

accepted. If each Periodic P"yment is applied as of its scheduled due date, then Lender need not pay 
interest on Wlapplicd funds. Lender may hold such unapplied funds until Borrower makes payment 10 bring 
the Loan current. If Borrower does not do so within n reasonable period of time, Lender sOOIl either apply 
such funds or retum them to Borrower. If nol applied earlier, such funds will be appJied to the oUL,Jnnding 
principal balance under the Note immediately prior to foreclosure. No offset or claim which Borrower 
might have now or in the future against Lender shall relieve Borrower from making payments due under 
the Note and this Security Instrument or perfonning the covenants and ngreemenL~ secured by this Security 
Instrument 

2. Application of Payolent5 or Proceeds. Except as otherwise described in this Section 2, all 
payments accepled and applied by Lender shall be applied in lbe following order of priority: (3) inlcrcst 
due under the Note; (b) principal due under the Note; (0) amounts due under Section 3. Such paymcllls 
shall be applied to each Periodic Payment in the order in which it became due. Any remaining nmounts 
shall be applied first to ta~e charges~ second to any other amounlS due under this Security Insln1menl, and 
then to reduce ule principal balance or the NOle. 

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes n 
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and 
the late charge. lfmore than one Periodic Payment is outstanding. lcnder may apply any payment received 
from BolTOwer to (he repayment of the Periodic Payments if, and to the extent Chal, each payment Cnn be 
paid in fuJI. To the extent that any excess exists after ule payment is applied to the full payment of one or 
more Periodic Payments, such excess Olay be applied to any liue charges due. Voluntary prepayments shall 
be applied first to any prepayment charges and then as described in the Not~. 

Any applicntion of payments, insurance proceeds, or Misc:eUnneous Proceeds to principal due under 
the Note shall not extend or postpone the due date, or change the amounl, of the Periodic Payments. 

3 ..... unds for Escrow Items. Borrower shall pay 10 Lender on the day Periodic Pnymcnl.-; Me due 
under the Note, unLilthe Note is paid in full, a sum (the "Funds") 10 provide for payment of nmounts due 
for: (a) .axes and assessments and other items which can attain priority over this Security Instrument ...... a 
lien or encumbrance on the-Property; (b) leasehold payments or ground rents on the Property. if any; (c) 
premiums for any and aU insurance required by Lender under Section S; and (d) Mortgage lnsunlnco 
premiums. jf any. or any sums payable by Borrower to Lender in lieu of the pnymcn! of Mortgage 
insurance premiums in accordance with the provisions of Section 10. These items 3ft called "E.c;crow 
Hems. tI At origination or at :my time during the term of the Loan~ Lender may require that Community 
Association Dues, Fees. and Assessments, if any, be escrowed by BorrowCf, and such du(.'S. fees and 
assessments shall be an Escrow Item. Borrower shall prompdy furnish to Lender all notices of amounL, 10 
be paid under this Seclion. Borrower shall pay Lender the Funds for Escrow Uems unless lender waives 
Borrower's obligation to pay the Funds for any or aJJ Escrqw Items. Lender may waive Borrower's 
obligation to pay to Lender Funds for any or aU Escrow Items af any.ime. Any such waiver may only be 
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ill writing. In the event of such waiver, Borrower shall pay directly, when and where payable, Ole amount" 
due for Dny Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires. 
shall furnish to Lender receipts evidencing such payment within such lime period as Lender may require. 
Borrower's obligation to make such payments and to provide receipts shall for all purposes be det:med (0 

be a covenant and agreement contained in this Security Instrument, as the phrnse "covemmt and agreement" 
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver. nod 
Borrower fails to pay the aD10Wlt due for an Escrow Item, Lender may exercise its rights under Section 9 
and pay such amount and Borrower shalt then be obligated under Section 9 to repay to Lender any such 
amOtUlt. Lender may revoke the waiver as (0 any or all Escrow Items at any time by a notice given in 
accordnnce with Section 15 and, upon such revocation. Borrower shall pay to lender nil Funds, and in 
such amounts, that are then required under this Section 3. 

Lender may, at· any time7 collect and hold Funds in an amount (a) sufficient to pennit Lender to apply 
the Funds 81 the lime specified under RESPA, and (b) not to exceed the maximum amount 3 lender can 
require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data nnd 
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance wilh Applicable 
Law. 

The Funds shall be held in all institution whose deposits are insured by a federal agency, 
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in 
any Federal Home Loan Bank. Lender shall apply the Funds (0 pay the Escrow Hents no Inter than the thnc 
specified under RESPA. Lender shall not charge BolTower for holding and applying the Fuilds, MnooUy 
analyzing the escrow account, or verifying the Escrow Items, unless l..ender pays Borrower interctlt on the 
Funets and Applicable Law pennits Lender to make such a charge. Unless an agreement is made in w.iting 
or Applicable Law requires interest to be paid on the Funds, Lender shaU not be required to pay Borrower 
any inlerest or earnings on Ihe Funds. Borrower nnd Lender can agree in writing, however. that interest 
shall be paid on the Funds. Lender shall give to Borrower, witbout charge, an annual accounling of lhe 
Funds as required by RESP A. 

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account fO 

Borrower for the excess funds in accordance with RESP A. If there is a shOrL1ge of funds held in escrow. 
as defined under RESPA. Lender shaH notify Borrower as required by RESPA, and Borrower ",roll pay 10 

Lender the amount necessary 1.0 make up the shortage in accordance with RESPA, but in no more uum 12 
monthly payments. If there is a deficiency of Funds held in eScrow. as defined under RES? A.t Lender sh.'dl 
notify Borrower as required by RESPA, and Borrower sha\l pay to Lender rhe amounl necessary to make 
up the deficiency in accordance with RESPA, but in no more Ihan 12111011thly payments. 

Upon paymelll in full of all sums secured by [his Security Instrument. Lender shall promptly refund 
to Borrower any Funds held by Lender. 

4. Charges; Liens. Borrower shall pay aU taXes, asSes5mellts, charges. fines, and imposidons 
at(ributable to the Property which can attain priority over this Security Jnstnrmenl. leasehold payments or 
ground rents 011 the Property, jf any, and Community Association Dues, Fees, nod Assessments. if rtny. To 
the extent that these items are Escrow Items. Borrower shaU pay them in the manner provided in Section 3. 

Borrower shall promptly discharge any lien which hilS priority over this Security Instnl111CnC unles.,o; 
Borrower: (a) agrees in writing (0 the payment of the obligation secured by the lien in 11 mamlCr acceptable 
to Lender, but only so long as BoITower is perfonning such agrCClnent; (b) contests tIle lien in good fnith 
by, or defends against enforcement of the Hen in. legal proceedings which io lender s opinion operate to 
prevent the enfOTCeJnent of the lien while those proceedings nre pending. but only untit such proceedings 
are concluded; or (c) secures from the holder of the lien an agreement satisf.1.ctory 10 l.ender subordiroting 
the lien to this Securily InslrUment. If Lender detennines that any part of the Property is subject '0 a lien 
which can attain priority over chis Security Instrument, Lender may give Borrower a notice idendfying the 
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lien. Within 10 days of the dale on which that notice is given, Borrower shnlJ sntisfy the lien or tnke one or 
more of the actions set forth above in this Section 4. 

Lender may require Borrower 10 pay a one-time charge for a real estate ta.:( verification andfor 
reporting service used by Lender in connection with this Loan. 

5. Property Insurance. Borrower shall keep the improvements; now existing or hereafter erected all 
Ihe Property insured against loss by fire, hazards included within the renn "extended co\'ernget " and any 
other hazards including. but not limited 10, earthquakes and floods, for which Lender requires insuronce. 
This insurance shall be maintained in the amounts (including deductible levels) and for the periods thllt 
Lender requires. What Lender requires pursuant to the preceding sentences ctln change during the term of 
the Loan. The insurance carrier providing the insuronce shaH be chosen by BolTOWCf subject to Lender's 
right to disapprove Borrower s choice, which right shnlJ not be exercised unreasonably. Lender may 
require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood zone 
detemlination, certification and tracking services; or (b) a one-time charge fOT flood zone delermina.ion 
and certification services and subsequent charges each time remappings or siRlilar chnnges occur which 
reasonably might affect such determination or cenifiC3tion. Borrower shan also be responsible for the 
payment of allY fees imposed by the Federal Emergency Management Agency in connection with the 
review of :lny flood zone detennif}ation resulting from an objection by Borrower. 

If Borrower fails to maintain any of the coverages described above, Lender mny obtain insumllcc 
coverage, at Lender's option and Borrower's expense. Lender is under no obligation Co purchase any 
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might 
not protect Borrower, Borrower's equity in the Property, or Ihe contents of the Property, against any risk, 
hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower 
acknowledges that the cost of the insumnce coverage so obtai.led might Significantly c:(cced the cost of 
insumnce that 8o~ower could have obtained. Any amounts disbursed by Lender under this Section 5 m13U 
become additional debt of Borrower secured by this Security Instrument. These amounts shall benr il1tere~l 
at the Note rate from the date of disbursement and shall be payable, wiIh such interest. upon notice from 
Lender to Borrower requesting payment. . 

All insurance pol icies required by Lender and renewals of such policies shall be subjcct to Lender' ~ 
right to disapprove such policiesl shall include a standard mortgage clause. and shan name lender as 
mortgngee and/or as an additional loss payee. Lender shaH have the right to hold the policies and re.lewnl 
certificates. I f Lender requires, Borrower sOOIl promptly give to Lender aU receipts of paid premiums ilnd 
renewal notices. If Borrower obtains any foml of insurance coverage, nOl otherwise required by Lender, 
for damage to, or destruction of, the Property, such policy slulll include a standard mortgage clause and 
shaU name Lender as mortgagee andlor as nn additiOJUl) loss payee. 

In the event of loss, Borrower shnll give prompt notice to the insurance c:trrjcf" and Lender. lender 
may Rlllke proof of loss jf not made promptly by Borrower. Unless Lender and Borrower otherwise agree 
in writing, any insurance proceeds, whether or not the underlying insumnce was required by Lender, shall 
be applied to restoration or repair of the Property, if the restoration or repnir ;s economically feasible tlnd 
Lender's security is not lessened. DUling such repair and resloration period, Lender shaIl have the right to 
hold such insurance proceeds until Lender has had an opportunity to illSpect such Propeny to ensure the 
work has been C()mpleted to Lender's satisfaction, provided that such inspection shan be ulldennkc."n 
promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series 
of progress payments as the work is completed. UnJess an agreement is lll.'1de in writing or Applicable Law 
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower nlly 
interest or earnings on such proceeds. Fees for public adjusters, or other third panies, retained by 
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrowcr. If 
the restoration or repair is not economically feasible or Lender s security would be Ie..'t.'renc..-d. the insurnnce 
proceeds shan ~ applied to the sumS secured by lhis Security Instrument, whether or not then due, with 
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the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in 
Section· 2. 

If Borrower abandons the Property, Lender may file, negoti3t~ and settle any available insurance 
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender Ihn. the 
insurance camer has offered to seule a claim, then Lender may negotiate and settle the claim. The 30·day 
period will begin when the notice is given. In either event. or if Lender acquires the Property under 
Sedion 22 or otherwise, Borrower hereby a.~signs to Lender (a) Borrower's righcs to any insuronce 
proceeds in an amount not to exceed the amounts unpaid under the Nole or this Security Instrument, nod 
(b) any other of BOrrower's rights (other ·than the right to any refund of unearned premiums paid by 
Borrower) under aU insurance policies covering the Property, insofar as such rights are applicable to the 
coverage of the Propeny. lender may use the insurance proceeds either to repair or restore the Propeny or 
to pay amoWlts unpaid under the Note or this Security Instrument, whether Or not then due. 

6. Occupancy. Borrower shall occupy, establish .. and use the Property n..~ Borrower's principal 
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the 
Property as Borrower' 5 principal residence for at least one year after the date of occupancy, unless Lender 
otherwise agrees in writing. which consent shall not be unreasonably withheld, or unless extenuating 
circumstances exist which are beyond Borrower's control. 

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall nOI 
destroy, damage or impair the Property, DHow the Property to deteriorate or commit waSle on the 
Property. Whether or nol Borrower is residing in the Property, Borrower shnlI maintnin the Property in 
order to prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is 
determined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower shnU 
promptly repair the Property jf damaged to avoid fW1her deterioration or ·damage. If in!;umncc or 
condemnation proceeds are paid in connection with damage [0, or lhe taking of, the Property, Borrower 
sholl be responsible for repairing or restoljng the ProperlY only if Lender has released proceeds for such 
purposes. Lender may disburse proceeds for the repairs and feStorotion in a single payment or in a series of 
progress payments as the work. is completed. If the insurance or condemnation proceeds arc nOl sufficient 
to repair or restore the Property. Borrower is not relieved of Borrower's obligation for the completion of 
such repair or restoration. 

Lender or its agent may make reasonable entries upon and inspection$ of the Property_ )f it has 
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give 
Borrower nolice at the time of or prior to 'such an interior inspection specjfying such rensonnbtc cause. 

8. Borrower's Loan Application. Borrower shall be in default if. during lhe Loan applicatjon 
process. Borrower or any persons or entities actillg at the direclion of Borrower or with Borrower's 
knowledge or consent gave materially fDlse, misleading. or inaccurate illfonrotion or s(alemcnt$ fo Lender 
(or failed to provide Lender with material information) in connection with the loon. Material 
representalions include, but are not limited 10, representations concerning Borrower's occupancy of the 
Property as Borrower's principal residence. 

9. Protection of Lender's Interest in the Property aud Rights Uude,. tbis Security Ins1ruolcnf. If 
(a) Borrower fails to perfonn the covenants nnd agreemenlS contained in this Security Instrument. (b) there 
is II legal proceeding that might Slgnificnntly affect lenders interest in the Property andlor rights under 
tlris Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for 
enforcement of a lien which may auain priority over this Security Instrument or to enforce laws or 
regulations), or Cc) Borrower has abandoned lhe Property, then Lender may do and pay for whatever is 
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security 
Instnunent. inclUding protecting andlor assessing the value of the Property, and securing andlor repairing 
the Property. Lender' 5 actions can include. but are nO( limited to: (n) paying any SUIT\.'-; secured by a lien 
which has priority over this Security Instrument; (b) appearing in court; nnd (c) paying reasonable 
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attorneys' fees to protect its interest in the Property andlor rights under this Security Insnumenl, including 
its secured posilioll in a bankruptcy proceeding. Securing the Property includes, but is not limited tOt 
entering the Property to make repairs, change l~) replace or board up doors Il11d windows, drain water 
from pipes. eliminate building or other code violations or dangerous conditions, and have udJities turned 
on or otT. Although Lender may take action under this Section 9, Lender does not have to do so and is not 
under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking any or aU 
actions authorized under this Section 9. 

Any amounts disbursed by lender under this Section 9 shall become additional debt of Borrower 
secured by this Security Jnslrument. These amounts shall bear interest at the Note mte frotn the d3le of 
disbW'Semcnt and shall be payabJe, with such interest, upon notice from Lender to Borrower requesting 
payment. 

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of (he 
lease. If Borrower acquires fee title to the Property, the leasehold and the fee tiOe shaH not merge unless 
Lender agrees to the merger in writing. 

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Lonn, 
Borrower shalt pay the premiums required 10 maintain the Mortgage Insurance in effecl. Ii. for any roa."1On" 
the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer ,hat 
previously provided such insurance Dnd Borrower was required to make separately designated p.."lymcnts 
toward the premh~ms for Mortgage Insumnce. Borrowcr shall pay the premiums required 10 obtain 
coverage substantially equivalent to the Mortgage Insurance previously in effeql, at a cost substantiaUy 
equivalent [0 the cost to Borrower of the Mortgage Insllr-,lOce previously in effect, from an altcO)ate 
mortgage insurer 'selected by Lender. If substantially equivalent MOr18:1gc Insurance coverage is nol 
available. Borrower shall continue to pay to Lender the amount of the sepamtcly designated pOlymcn.s (hnl 
were due when the insurance coverage ceased to be in effect Lender will accept, use and rcmin these 
payments as a non-refundable Joss reserve in lieu of Mortgage Insurance. Such Joss reserve shall be 
non-refundable, notwithstanding the fact that tbe Loan 15 ultimately paid in full. and Lender shan nOI be 
required to pay Borrower any interest or eanlings on such Joss reserve. Lender can no longer require 10$$ 
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires) 
provided by an insurer selected by lender again becomes available. is obudned) and Lender requires 
separately designated paYlnen!S [award the premiums for Mortgage Insurance. If lender required Mortgage 
Insurnnce as a condition of making tbe Loan and Borrower was required [0 make separately desigmucd 
payments toward the premiums for Mortgage lnsunmce. Borrower shan pay the premiums required to 
maintain Mortgage Insu.rance in effect, or to provide a non·refundable loss reserve, until Lender's 
requirement for Mongage Insurance ends in accordance with any written agreement between Borrower and 
Lender providing for such tenninntion or until tcnnination is required by Applicable UlW. Nothing in this 
Section 10 affect., Borrower's obligation to pay intercst at the rate provided in tbe Note. 

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for conain Josses it 
may incur jf Borrower does not repay the Loan as agreed. Borrower is not n party [0 the Mortgage 
Insurance. 

Mortgage insurers evaluate their total risk on all such insurance in force frOIn lime to time, and may 
enter into agreements with other parties that share or modify their ris~ or reduce losses. These agreetnents 
are on tenns and condilions that are satisfactory to the mortgage insurer and the other party (or par'ies) 10 
these agreements. These agreements may require the mortgoge insurer to make IX1ymcnl$ using any source 
of funds that the mortgage insurer may bave available (which may include funds ob~'ljned rrom Mortgage 
Insurance premiums). 

As n result of these agreements, Lender, any purchaser or the Note, another insurer. nny reinsurer, 
any other entity, or allY affiliate of any of the foregoing. may receive (directly or indirectly) nmounLc; tlUtt 
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Jns\lmncc, itl 
exchange for sharing or modjfying the mortgage insurer's risk. or reducing losses. If such agreement 
provides that an affiliate of lender takes a share of the insurers risk in exchtmgc for a shure of the 
premiums paid to the insurer. the arrangement is often temled "caprive reinsurancc. fI Further. 

(a) Any suda agreemenfs will not affect the amouats that Borrower ba., agreed to pay for 
Mortgage Insurance, or any other terms of the Loan. Such agreemcots wi. not increase the :tRlOU,., 
Borrower tvifl owe for lUortgage Insurance, and they will not entitle Borrower to any refund. 
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(b) Any such agreements wJJl not arreer the rights Borrower bas - if any - with respect tu the 

Mortgage Insurance under the H9meowncrs Protection Act of 1998 or any other law. These righ.s 
may include tbe right to receh'e certain disclosures, to request nnd obtain cancclln.ion of tbe 
Mortgage Insurance, to have the Mortgage Insurance ternJinated automatically, and/or to reccl\'e :l 

refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation or 
termination. 

II. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellnneous Proceeds 'lrc hereby 
assigned to and shall be paid to Lender. 

If the Property is .damaged. such Miscellaneous Proceeds shan be applied to restoration or repair of 
the Property. if the restoration or repair is economically feasible and Lenders security is nOl h ... -sscmxl 
During such repair and restoration period, Lender shall have the right to hold such ML .. cellaneous Proceeds 
until Lender has had an opportunity to inspect such Property 10 en..~ the work has been completed to 
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the 
repairs and reslorntion in a single disbursement or in a series of progress payments as the work is 
completed. Unless an agreement is·made in writing 01" Applicable Lttw requires interest to be paid on such 
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or cumings on such 
Miscellaneous Proceeds. If the reSlOTalion or repair is not economically feasible or Lender's security would 
be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Jnst.rum~n[, 
whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shaH be 
applied in the order provided for in Section 2. 

In the event of a tolal taking. destruction, or loss in value of !.he Property, the Miscellaneous 
Proceeds shaH be applied to the sums secured by this SecUrilY Instrument, whether or not then due, with 
the ex.cess, if any, paid to Borrower. 

In tlte event of a partial taking, destruction, or loss in value of the Property in which the fair market 
value of the Property inunediateiy before the partial taking, destruction; or loss in value is equal 10 or 
greater than the amount of the swns secured by this Security Instrument inunediarely before the partial 
taking, destruction. or loss in value, unless Borrower and Lender otherwise ilgree in writjn~ the sun}:; 
secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds 
multiplied by the following fraction: (0) the total amount of the sums secured immediately before the 
partial laking, destruction, or loss in V'dlue divided by (b) the fair market value of the !'ropcrly 
immediately before the parlial taking. destruction. or loss in value. Any baklnce shall be paid 10 Borrower. 

In the event of a partial taking, destruction. or loss in value of the Property in which ,he fair mnrket 
value of the Property immediately before the partial laking, de.'\lruction. or loss in value is less than the 
amount of tlle SlJl1lS secured immediately before the pnrtia} taking, destruction, or loss in value, unless 
Borrower and Lender otherwise agree in writing. the Miscellaneous Proceeds shall be applied (0 the sums 
secured by this Securily Instrumen, whether or not the 'sums are then due. 

If the Propeny is nbandoned by BolTOwer, or if. after notice by lender to Borrower lhnt the 
Opposj~g Party (as defined in the next sentence) offers to Jnake an award 10 seuJe a claim for damages. 
Borrower faBs to respond to Lender within 30 days after the date the notice is given, Lender is autJlOrizcd 
to collect and apply Ule Miscellaneous Proceeds either 10 restoration or tqJoir of the Propc.1y or to the 
sums secured by this Security Instrument, whether Or not tIlell due. "Opposing Party" means the third party 
that owes Borrower Miscellaneous Proceeds or the party against whom Borrowcr has n right of nction in 
regard to Miscellaneous Proceeds. . 

Borrower shaJJ be in default if any action or proceeding, whether civil or criminal, is begun thnt, in 
Lender's judgmetU. could result in forfeiture of the .Propeny or o!.her malcrial impainncot of Lender's 
interest in the Property or rights under this Security Instrunlenr. Borrower can cure such a dcfnull and, jf 
acceleration has occumxf, reinstate as provided in Section 19. by causing the action Of proceeding to be 
dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other matcrial 
impainnent of Lender's interest in the Property or rights under this Security Instrument. TIle proceeds of 
any award or claim fOT damages that are attributable to the impainnent of Lender's interest in Coo f'ropcl1Y 
are hereby assigned and shalf be paid 10 Lendcr. 

AJl Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be 
applied in the ordf;r provided for in Section 2. 
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12. Borrower Not Released; Forbearance fly Lender Not a Waiver. Exlension of the rime for 

payment or modification of amortization of the sums secured by this Security Instrument gronted by Lender 
to Borrower or any Successor in Jnterest of Borrower sl,lnll not operate to release the liability of Borrower 
or any Successors in Interest of Borrower. Lender shall not be required to commence proceedings aGRinst 
any Successor in Interest of Borrower or to refuse to extend lime for payment or otherwise modify 
amortization of the sums secured by this Security Instrument by reason of any demand made by the original 
Borrower or any Successors in Interest of Borrower. AllY forbearance by Lender in exercising any righE or 
remedy including, without limitation, Lender's acceptance of payments from third persons, entities or 
Successors in Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or 
preclude the exercise of any right or remedy. 

13. Joint and Several Liability; Co--signers; Successors and Assigns Bound. Borrower covcnanL'\ 
and agrees that Borrower's obligations and liability shall be joint and several. However. any Borrowcnvbo 
co·signs this Security Instrument but does not execute the Note (a IIco~signer"): (a) is co·signillg this 
Security Instrument only to mortgage, grant and convey the co~signer' s interest in the Property under 'he 
tenns of this Security Instrument; (b) is not personally obligated to pay the sums secured by this Security 
Instrument; and (c) agrees lhat Lender and any other Borrower can agree to eXlen~ modifY •. forbear or 
make any accommodations with regard to the tcmlS of this Security Instrument or Ule Note withold the 
co--signer's consent. 

Subject to the provisions of Section 18, any Successor in Interest of Borrower who USSUlllCS 

Borrower's obligations under this Security Instrument in writing. and is approved by tender, shall obtain 
all of Borrower's rights and benefits under this Security Jnstrumen,. Borrower shaH not be released from 
Borrower's obligalions and liability under this Security [nstrumem unless Lender agrees to such rclC!1..~ in 
writing. The covenants and agreements of this Security Insttumen( shall bind (except as provided in 
Section 20) and benefit the successors and assigns of Lender, 

14. Loan Charges. Lender may charge Borrower fees for services perfONlled in connection with 
Borrower's defOlult, for the purpose of protecting Lender's interesl in the Ilroperty Olnd rights lmder this 
Security Instrument, including. but not limited to, attorneys' fees, property inspection nnd valuation fees. 
In regard to any other fees, the. absence of express auchority in this Security Instrument to charge a specifac 
fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may nOl charge 
fees that are expressly prohibited by [his Security Instrument or by Applicable Lnw. 

If the Loan is subject to a Jaw which sets maximum loan charges, and that law is finally intCIpTercd so 
that the interest or other loan charges collected or to be coUected in connection witb the Lonn exceed thc 
pemlitted limits, then: (a) any such loan charge shan be reduced by the amount necessary to reduce .he 
charge to the penniUed limit; and (b) any SlU11S already collected from Borrower which exceeded pcmlittcd 
limits wiU be refunded to BolTower. Lender may choose to make this refund by reducing the principal 
owed under the Note or by making a direct payment to Borrowcr. If a refund reduees principal. the 
reduction wm be treated as a partial p~payment without any prepayment ch..1r&'C (whethcr or not a 
prepayment charge is provided for under the Note). Borrower's acceptance of nny such refund made by 
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out 
of such overcharge. 

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument 
must be in writing. Any notice to Borrower in connection Wilh this SecurilY Instrument shall be deemed 10 
have been given to Borrower when mailed by first clpss mail or wIlen actually delivered to Borro\V(.,T S 
notice address jf sent by other means. Notice to anyone Borrower shall constitute notice 10 all Borrowers 
unless Applicable Law expressly requires otherwise. TfJe notice address slulJl be the Property Addre:ts 
unless Borrower has desjgnafed a substitute notice address by notice (0 Lender. aorrower shall promptly 
notify ~der of Borrower's change of address. If Lender specifics n procedure for reporting Borrower's 
change of address. then Borrower shall only report a change of address through that specified procedure. 
There may be only one designated notice address under this Security Instrument Ilt anyone time. Any 
notice (0 Lender shall be given by deJivering it or by mniling it by first cl:lSS mail to Lender's address 
stnled herein unless Lender bas designated another address by notice to Borrower. Any notice in 
connection with this Security instrument shall not be deemed to h:lve been given to Lender until ootuully 
receivec,i by Lender. If any notice required by this Secwity Instrument is also required under ApplicabJe 
Law, the Applicable Law requirement will satisfy the corresponding requirement under this Security 
Inslnunenl. 
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16. Govcrning Law; Severability; Rules of Construction. This Security Instrument shall be 

governed by federal law and the law .of the jurisdiction in which the Property is located. All rights :md 
obligatiolls contained ~n this S~urily Instrument are subject t9 any requirements and limitations of 
Applicable Law. Applicable Law might explicitly or implicitly nllow the parties 10 agree by contrnct or it 
might be silent. but such silence shall not be construed as a prohibition against agreement by eontrnct. In 
the event that any provision or clause of this Secwity Instrument or the Note conflicts with Applicable 
Law, such conflict shall not affect other provisions of this Security Instrument or the Notc which enn be 
given effect without the conflicting provision. 

As used ·in this Security Instrumcnt: (a) words of the masculine gender shaJI mcan and include 
corresponding neuter words or words of the feminine gender; (b), words in the singular shalt mean and 
include the plural and vice versa; and (c) the word "may" gives sole discretion without nny obligalion to 
take any action. 

17. Borrower's Copy. Borrower shall be given one copy of the NOle and of Ihis Security Instrument. 
18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section i8, 

"Interest in the Property" means any legal or beneficial interest in the Property, including. but not limited 
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or 
escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a pUfchnser. 

If all Of any part of the Property or any Interest in the Property is sold or transferred (or jf Borrower 
is not a natura) person and a beneficial interest in Borrower is sold or transferred) without Lender's prior 
wrilten consent, Lender m",y require immediate payment in full of all sums secured by this Security 
Instrument. However, this option shall not be exercised by Lender jf such e;~ercise is prohibhcd by 
Applicable Law. 

If Lender exercises thjs option, Lender shall give Borrower nOlice of acceleration. The notice shaft 
provide a period of not less than 30 days from the date the notice is given in acro~nce with Section ~ 5 
within which Borrower must pay all sums secured by tbis Security Instrument. If Borrower fails to puy 
these sums prior to the expiration of this period, Lender may invoke any remedies pemliucd by Ibis 
Security Instrument without further notice or demand on Borrower. 

19. Borrower's Right to Reinstate Aft« Acceleration. If Borrower meelS cert3in conditions, 
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time 
prior to the ea.rJiest of: (a) five days before sale of the Pro~y pursuant 10 any power of s..'lle contained in 
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of 
Borrower's right to reinstate; or (c) entry of a judgment enforcing this Security Instrumcllf. Those 
conditions are tl1a1 Borrower: (3) pays Lender all sums which then would be due under this Security 
Instrument and the Note as jf no acceleration had OCCUlTed; (b) cures any default of any other covenants or 
agreements; (c) pays aU expenses incurred in enforcing this Security Instrument. including. but not limited 
to, reasonable attomeys' fees, property inspection and valuation fees, and other fees incurred for rhe 
purpose of protecting Lender's interest in the Property and rights wlder this Security lnstnnncnl: and (d) 
takes such action as Lender may reasonably require to assure that Lender s interest in rhc Property and 
rights under this Security InstrumeJ)t, and Bon-ower's obligntion to pay the sums secured by this Security 
Instrument, shall continue unchanged. Lender may require lhnt Borrower pay such reinstatement sums and 
expenses in one or more of the following fonns. as selected by Lender: (a) cash; (b) money order; {c} 
certified chec~ bank check. treasurer's check or cashier's check, provided any such check is drnwn upon 
an institution whose deposits are insured by a federal agency. instrumentality or entity~ or (d) Electronic 
Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obJigations sccured hereby 
shan remain fully effective as if no acceleration had occurred. However, this right to reinsuuc shaH not 
apply in the case of acceleration under Section 18. 

ZO. Sale of Notc; Cbange of Loan Servicer; Notice of Grievance. The Note or 11 parlin. in'crc.~. in 
lhe Note (together with this Security Instrument) can be sold one or more times without prior notice (0 

Borrower. A sale might result in a change in the entity (kno'Y" as the "Loan Serviccr") th31 collec.s 
Periodic Payments due under the Note and this Security Instrument and pcrfonn.~ other mortgage loan 
servicing obligations under the Note, this Security Instrument, and Applicable Law. There also might be 
one or more changes of the Loan Servicer unrelated to a sale of the Notc. If there isn chnngc of the l...onn 
Servicer, Borrower will be given written notice of the change which will state the Il:lmc and addres.c: of the 
new loan Servicer, the address to which payments should be made nnd any other information RES1'A 
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requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter the Lo:.m is 
serviced by a Loan Servicer other than lhe purcHaser of the Note, the mortgage loan servicing obligations 
to Borrower will remain with the Loan Servicer or be transferred to a successor Lonn Serviccrs and are not 
assumed by the Note purchaser unless otherwise provided by the Note purchaser. 

Neither Borrower nor Lender may commence. join, or be joined to any judicjal action (as either an 
individual Utigant or the member of a class) that arises from the other party's actions pursuant to this 
Security Instrument or that alleges that the other party has breached any provision of, or any duty owed by 
reason of, this Security Instrument. until such Borrower or Lender has notified the other party (with such 
notice given in compliance wjth the requirements of Section 15) of such alleged breach and afforded the 
other party hereto a reasonable period after the giving of such notice to take corrective nction. If 
Applicable Law provides a time period which must e111pse before certain action can be Ulkc:n, that time 
period will be deemed to be reasonable for pllIP,Oses of this paragraph. The notice of acceleration nnd 
opportunity to cure given to Borrower pursuant to Section 22 and the notico of acceleration given to 
Borrower pursuant to Section 18 shall be deemed 10 satisfy the notice and opportunity to take corrective 
action provisiol1:S of this Section 20. 

21. Hazardous Substances. As used in this Section 21: (n) "Hazardous Substances" are those 
substances defined as toxic or hazardous Substances, pollutants, or wastes by Environment;)1 Law and the 
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pcsticides 
and herbicides, volatile solvents, materials containing asbestos or fonnnlclchyde. nnd rodioactive materials; 
(b) "Environmental Law" means federal laws and Jaws of me jurisdiction where the Property is located Ihtlt 

relate to health, safety or environmental protection; (e) "Environmental Cleanup" inch.des any response 
action, remedial action. or removal action, as defined in Environmental Law; and (d) an "Environmental 
Condition" means ~ condition that can cause, contribute to, or otherwise trigger an Environmental 
Cleanup. 

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Ha~lrdous 
Substances, or threaten to release any Hazardous Substances, on or in lhe Properly. Borrower shall not dOt 
nor allow anyone else to do, anything affecting the Property (a) that is in violation of nny Environmental 
Law, (b) which creates an Envirorunental Condition, or (c) which, due to the presence, usc, or release of n 
Hazardous Substance, creiltes a condition that adversely affects Ihe value of the Property. The preceding 
two sentences shall not apply to the presence, use, or stomge on the Property of small qu:mtities of 
Hazardous Subsmnces that are generally recognized to be appropriate to nomlnl residential uses and to 
maintenance of the Property (including, but not limited to. hazardous sub~ances in consumer producfs). 

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand. lawsuit 
or other action by any governmental or regUlatory agency or private party involving the PropeJ1y nnd :my 
Hazardous Substance or Environmental Law of which Borrower has actual knowJedge, (b) !lny 
Environmental Condition, including but not limited to, any spilling, leaking, diSCharge, relcrlse or thrctlt of 
release of any Hazardous Substance. nod (c) nny condition caused by the presence, use or reJcnsc of a 
Hazardous Substance which adversely affects the value of the Property. If Borrower I~ms, or is notified 
by any govemmenwl or regulatory authority, or any private party. (hat any removal or other remediation 
of any Haznrdous Substance affecting the Property is necessary, Borrower sh.,11 promptly take nil necessary 
remedial actions in accordance with En virorunenta 1 Law. Noming herein shall ere:He any obUgntion on 
Lender for an Envirorunental Cleanup. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant nnd agree as follows: 
22. Acceleration; Remedies. Lender shall give notice to Borrower prior to accclcm,jon 

following Borrower's breach of any covenant or agreement in this Security Instrument (but not prior 
to acceleration under Section 18 unless Applicable Law prolides otherwise). The notice shall specify: 
(a) the default; (b) the action required to cure the default; (c) a date, not less than 30 d.tys frum the 
date the notice is ginn to Borrower, by which tbe default must be cured; and (d) that failure to cure 
tbe default on or before the date specified in the notite n~ay result in acceleration of the sums secured 
by this Security Instrument and sale of the PrOIJerty. The notice shall further inform Borrower of 
the right to reinstate after acceleration Dnd the right to bring a court action to assert the 
non-existence of a default or any other defense of Borrower to acceleration and sale. If the default is 
not cured on or before tbe date specified ill the notice, Lender at its option may require immediate 
payment in full of aU sums secured by rhis Security Instrumcnt without further demand and Dmy 
invoke the power of sale and any other remedies permitted by Applicable Law. Lender shall be 
entitled to coiled all expenses incurred in pursuing the remedies pro\'ided in lhis Sectioll 22, 
including, but not limited to, reasonable attorneys' fees and costs of tjtle evidence. 

If Lender invokes the power of. sale, Lender shall give written notice to Trustee oC tile 
occurrence of an event of default and of Lender's election to cause the Property 10 be suld. Trustee 
sball record a notice of sale in each county in which any part of the Property is located lind shall mail 
copies of the notice as prescribed by Applicable Law to Borrower and to the otber persons prescribed 
by Applicable Law. After the time required by Applicable Law and after publication and posting of 
the notice or sale, Trustee, without demand on Borrower', shall sell the Property at public 
auction to the highest bidder for cash at the time and place designated in the notice of sale. Trnstee 
may postpone sale or the Property by public announcement at the lime and place of any previously 
scheduled snle. I .. ender or its designee may purchase .he Property at any sale. 

Trustee shalt delh'cr to the purchllser Trustee's deed conveying the Property witbout any 
covenant or warrantyt expressed or implied. The recitals in the Trustee's deed shull be prima fucie 
evidence of the truth of tbe statements'made therein. Trustee shall apply rhe proceeds of the sale in 
tbc.following order: (u) to all expenses of .he sll'e, including, but not limited to, reasonable Trustce's 
and attorneys' fees; (b) to all sums secured by this Security Ins'rulnent; aud (c) a'IY excess to ahe 
person or persons legally entitled to it or to the county treasurer of tbe counry.in which rhe snle took 
place. 

23. Release. Upon payment of all sums secured by this Security Instrument, Lender shall release thL .. 
Security Instrumenl BoIlower shall pay any recordation costs. Lender may chnrge Borrower n fee for 
releasing this Security [nstrumenl. but only if the fee is paid to a third party for services rendered and the 
charging of the fee is pennitted under Applicable Law. 

24. Substitute Trustee. Lender may, for any reason or cause, from time to time remove Trustee and 
appoint a successor trustee to any Trustee appointed hereunder. Without conveyance of the Property. the 
successor trustee shall succeed to all lhe title, power and duties conferred upon TnJStcc herein and by 
Applicable Law. 

25. Time of .:ssence. Time is of the essence in each covenant of tbis Security Jnstmmenl. 
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BY SIGNfNG BELOW, Borrower accepts and agrees to the tenns and covenants contained in this 

Security lnstrumcnt and in any Rider executed by Borrower and recorded with it. 

Witnesses: 

_____________ (Seal) 

• BOlTo .... 'Cr: 

_____________ (Seal) _____ '--_______ (8<:31) 

• Ban-ower ·BolTower 

_____________ (Seal) ______________ (SeaJ) 

-Borrower • BoITOwcr 

_____________ (SeaJ) _____________ (Seal) 

-Borrower ·Borrower 
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STATE OF Arizona, Maricopa fI1q.I" 'e;. t1I,::Jcr: County 5S: 

The foregoing instrument was acknowledged before me this February 07. 2007 
by James H'McKilmey . 

My Commission Expires; 

r" OFFICIAL SEAL 

• 

MtGUEt. L. GARCtA 
~, NolO'}' p~ • S"',O 41 ArltoRl! 

MARiCOPA COUNTY 
My ~mm. IfXp/rQS April 29, fO(10 

~(Al}(()2GO) 
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FIXED/ ADJUSTABLE RATE RIDER 
(One--Vcar Treasury Index - Rate Caps) 

THIS FIXEDfADJUSTABLE RATE RIDER is made this 7th day of February, 2007 • 
and is incorporated into and shaJl be deemed to amend and supplement the Mortgage. Deed 
of Trust, or Security Deed (the "Security Instrument") of the same date given by the 
undersigned ("Borrower") to secure Borrowers Fixed/Adjustable Rate Note (the "Note") to 
M'I Marshall & Ilsley Bank 

(" Lender") of the same date and coverIng the property described in the Security Instrument 
and located at: 

Parcel l03-04-057A, Apache JUQction, AZ 85219 
(Proper1y Address] 

THE NOTE PROVIDES FOR A CHANGE IN BORROWER'S FIXED INTEREST 
RATE TO AN ADJUSTABLE INTEREST RATE. THE NOTE UM.TS THE 
AMOUNT BORROWER'S ADJUSTABLe INTEREST RATE CAN CHANGE AT 
ANY ONE TIME AND THE MAXIMUM RATE BORROWER MUST PAY. 

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the 
Security Instrument, Borrower and lender further covenant and agree as fonows: 
A. ADJUSTABLE RATE AND MONTHLY PAYMENT CHANGES 

The Note provides for an initial fixed interest rate of 7.000 %. The 
Note also provides for a change in the initial fixed rate to an adjustable interest rate. as 
follows: 
4. ADJUSTABlE INTEREST RATE AND MONTHLY PAYMENT CHANGES 

(A) Change Dates 
The initial fixed interest rate' will pay will change to an adjustable interest rate on the 

first day of March, 2012 • and the adjustable interest rate I wilf pay 
may change on that day every 12th month thereafter. The date on which my initial fixed 
interest rate changes to an adjustable interest rate, and each date on which my adjustable 
interest rate could change, is called a "Change Date." 

(a) The Index 
Beginning with the first Change Date, my adjusfable interest rate w if! be based on an 

Index. The" Index" is the weekly average yield on United States Treasury securities adjusted 
to a constant maturity of one year, as made available by the Federal Reserve Board. The most 
recent Index figure available as of the date 45 days before each Change Date is calJed the 
.. Current Index. If 
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If lhe Index is no longer available. the Note Holder will choose a new index that is based 
upon comparable information. The Note HOlder will give me notice of this choice. 

(C) Calculation of Changes 
Before each Change Date, the Note Holder w ill calculate my new interest rate by adding 

Three and 250/1000 percentage pOints 
( 3.250 %) to the Current Index. The Note Holder w ill then round the result 
of this addition to the nearest one·eighth of one percentage point (0.125%). Subject to the 
limits stated in Section 4(O} below, this rounded amount will be my new interest rate until the 
next Change Date. 

The Note Holder will then determine the amount of the monthly payment that would be 
sufficient to repay the unpaid principal that I am expected to owe at the Change Date in full 
on the Maturity Date at my new interest rate in substantially equal payments. The result ot 
this calculation will be the new amount ot my monthly payment. 

(D) Limits on Interest Rate Changes 
The interest rate I am required to. pay at the first Change Date w ill not be greater than 

9 .000 % or less than 5.000 %. Thereafter, my adjustable 
interest rate will never be increased or decreased on any single Change Date by more than 
two percentage points trom the rate of interest J have been paying for the preceding 12 
months. My interest rate will never be greater than 13. 000 'Yo. 

(E) effective Date of Changes 
My new interest rate will become effective on each Change Date. I will pay the amount 

of my new monthty payment beginning on the first monthly payment date after the Change 
Date until the amount of my monthly payment changes again. 

(F) Notice of Changes 
The Note Holder will deliver or mall to me a notice of any changes in my initial fixed 

interest rate to an adjustable interest rate and of any changes in my adjustable interest rate 
before the effective date of any change. The notice will include the amount of my monthly 
payment, any information required by law to be given to me and also the title and telephone 
number of a person who will answer any question I may have regarding the noUce. 
B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER 

1. Until Borrower's initial fixed interest rate changes to an adjustable interest rate under 
the' terms stated in Section A above, Uniform Covenant 18 of the Security Instrument shall 
read as follows: 

Transfer of the Property or a Beneficia' Interest in Borrower. As used in this 
Section 18, "'nterest in the Property" means any fegal or beneficial interest in the 
Property. including, but not limited to, those benefiCial interests transferred in a 
bond for deed, contract for deed, installment sales contract or escrow agreement, 
the intent of which is the transfer of title by Borrower at a future dale to a 
purchaser. 

xxxx21S4 MCKinney, J 
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However, this option shall not be exercised by Lender if such exercise is prohibited 
by Applicable law. . 

If Lender exercises this option, Lender shall give Borrower notice of 
acce!eration. The notice shall provide a period of not less than 30 days from the date 
the notice is given in accordance with Section 15 wit hin which Borrower must pay 
all sums secured by this Security Instrument. 1f Borrower fails to pay these sums 
prior to the expiration of this period, Lender may invoke any remedies permitted by 
this Security Instrument without further notice or demand on Borrower. 
2. When Borrower's initial fixed interest rate changes to an adjustable interest rate under 

the tenns stated in Section A above, Uniform Covenant 18 of the Security Instrument 
described in Section B1 above shall then cease to I?e in effect, and the provisions of Uniform 
Covenant 18 of the Security Instrument shalf be amended to read as follows: 

Transfer of the Property or a Beneficial Interest in Borrower. As used in this 
Section 18, n Interest in the Property" means any tegal or beneficial interest ;n the 
Property, including, but not limited to, those benefiCial Interests transferred in a 
bond for deed, contract for deed, installment sales contract or escrow agreement, 
the intent of which is the transfer of title by Borrower at a future date to a 
purchaser. 

If alt or any part of the Property Or any Interest ;n the Property is sold or 
transferred (or if Borrower ;s not a natural person and a beneficial interest in 
Borrower is sold or transferred) without Lender's prior written consent, Lender may 
.require immediate payment in full of all sums secured by this Security Instrument. 
However, this option shall not be exercised by Lender If such exercise is prohibited 
by Applicable Law. Lender also shall not exercise this option if: (a) Borrowar causes 
to be submitted to Lender information required by Lender to evaluate the intended 
transferee as if a new loan were being made to the transferee; and (b) Lender 
reasonably determines that lender's security will not be impaired by the loan 
assumption and that the risk of a breach of any covenant Or agreement in this 
Security Instrument is acceptab'e to Lender. 

To the extent permitted by Applicable Law, Lender may charge a reasonable fee 
as a condition to Lender's consent to the 'osn assumption. lender also may require 
th~ transferee to sign an assumption agreement that is acceptable to lender and that 
obligates the transferee to keep aI/ the promises and agreements made in the Note 
and in this Security Instrument. Borrower will continue to be obligated \.Inder the 
Note and this Security Instrument unless Lender releases Borrower in writing. 

If Lender exercises the option to require immediate payment in full. lender shall 
give Borrower notice of acceleration. The notice shall provide a period of not less 
than 30 days from the date the notice is given in accordance with Section 15 within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower 
fails to pay these sums prior to the expiration of this period, lender may invoke any 
remedies permitted by this Security Instrument without further notice or demand on 
Borrower. 

xxxx2154 McKinney, J 

Initia~ 
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BY SIGNING BELOW I Borrower accepts and agrees to the terms and covenants contained 
in this Fixed/Adjustable Rate Rider. 

_______ --!-____ (Seal) 

-Borrower 

________ ----(Seaf) 
-Borrower 

________ ..:---__ (Seal) 

-Borrower 

____________ (Seal) 

-Borrower 

____________ (Seal) 

-Borrower 

____________ (8ea') 

.. Borrower 

____________ (5eal) 

-Borrower 

e-843R (0405) 

xxxx21S4 
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Faxed 121~6109 '00: Kondaur Capital Cotporation 1(877) 566--3287 

Koudanr Capital Corporation 
Kondaur Venture X, LLC, "by: 

JAMES Mc:K.INNev 
618 S. W:tekiup Road 

Apache Junction, AZ 85219 
December 24, 2009 

K.ondaut Capital Trust Series 2009-3~ et aL 
aU hereinafter "Kondaur" 

Paula Chastain 
Jon Dauri.o 
Peter Bai 
Mike Petry 
1100 Town & Cotm1Iy, Suite 1600 
Orange, CA 92868 

Deutsch Bank 
NotId in atle:a,;t Ol1tof~JI ~ ~ Sings.. 
1761 E. St.., Andrew's Place 
Santa A.na, CA 92705-4934 

Re: Account #: 109147. ~ known / forme;rly-kncrwn...as M &. I #35662J 54 dated 
February 7, 2007 • 

Kondanr Capital Corporation, Kondaur, and Deutsch Bank and alJ listed above: 

Again, as I reasonably noted in earlier letters, I have great doubts to "Whom I am dealing 
with.. Since you have a foreclosure scheduled for January 5ftl~ 2010, I demand to 
immediately negotiate with the Real Party in Interest to this transaction~ not ju~ an 
F.D.C.P.A. debt collector· servicer. 

Peter Bai told us that KOlldaur Servicing Corporarl,on is just an "asset manager" and not a 
Servicer. Asset manager for V¥bom? 

This is my ~ QWR to this account, none of which have been answered., by the previous 
servicers, nOt by Kondaur in purposeful repeated violations of both R..E.s.P .A~ and the 
F.D.C.PA. 

1 request in addition 10 my earlier questions, actual real answers to the following: 

1 # Is this account a part of: or has ever been a Mortgage Backed Security (MS.S.)1 

EXHIBIT_A_ 
KONDAURlMcKinney-00042 



• • 
2. 'What is 1be name aftbis Security or Securities? 
3. What is 'the contact name, .address, and telephone number of the Security(ies)? 
4. Is this accounthdd by a PoolofInvestor(s)1 
5. What is the name oftbe Pool? 
6. 'What is the con1aOtnato.e, address., and telq:rhone number oftbe Pool? 
7. '\Vbo is the olaimed Real party in Interest tD this aooount? 
g. 'What date did you transfer consideration for this Note to any previous Real Party 

in Interest? 
9. Who is the claimed Holde-J in Due Cou.r;se to this account? 
10. What date did they transfer consideration for this title to any previous Holder in 

Due Course? . . . . 

11. What teoords does Kondaur Capital Corporation and other Kondaur entities above, 
have about the default of the note? 

12. How does Kondaur ad-v-ertisement on the inteme:t for loans which include "hyper .. 
defi:tu1t"~ involve this 8C¢OU1lt? See: http~/lwww.koDda:ur.comlhome.a...·~IP~ 

13. \Vhat recotds dQes Kondaur Capit!l Cotpont.tion and other Kondaur entities aJxrvc, 
have about the former disbonor(s) of the note, when it was semced by M&I and 
following? 

Due to the emotional distress, and economic lasses from you attempting to foreclose by 
home, send the answers to each of these pertinent questions immediately. 

Silence can onlv ~ equated with ftaud where there is a legal or moral duty 10 speg1; or 
-where an inquiry lett U11011SWered wtndd be tntentio'!lq!ly misleading .. U.S. v. Tweel, 550 
R2d 297, 299 (JrIt Cir. 1977). Notifiaati.on of legal responsibility is "lheftrst essential of 
due process a/law. 11 Connally,.,. Ge:nenaI Consl1'Uction Co., .269 U.S. 385.391. 

Kondanr bas been silent for six long, unnecessary months now, since August 18th
, 2009. 

I demand that each of you answer these questions, and postpone your foreclosure date for a 
reasonable amount of days qfter you finally answer these questions in their eoti.rety, SO J 
may respond. aocurately and completely to the court and jury in my forthcoming amended 
complaint. 

Sincere> 
~ ~ 

~7 
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KONDAUR 
CAPnAl CORPORATION 

Soaring to Better Solutions 

January 4, 2010 

11 00 Town & Country Rd. 
Suite 1600 
Orange, CA 92868 
888.KONDAUR phone 
877.KONDAUR fax 

VIA EMAlL TO jmckinney@hushmail .. com I ORIGIN.AL VIA OVERNIGHT MAlL 
Mr. James McKinney 
618 S. W~ckiup Road 
Apache Junction, AZ 85219 

Re: Kondaur Loan No.: 109147 
Secured Property: 608 S. Wickiup Road, Apacbe Junction, AZ 85219 

Dear Mr. McKinney: 

This is the response of Kondaur Capital Corporation ·'CKondaur") to your letter dated December 24, 
2009, which the Legal Department received on December 26~ 2009 regarding the matter referenced 
above, which you characterized therein as a "qualified "rritten request'~ ('''QWR'') pursUaDt to the Real 
Estate Settlement Procedures Act, 12 U.S.C. 2605(e) C*RESPA"). A true and correct copy of your letter 
is attached hereto as Exhibit A. 

As we lllDderstand your letter, you state that you l:tave "gTeat doubts to whom [you] are dealing with," 
And. because a foreclosure sale of the aforementioned property is scheduled for tomorrow! January 5. 
20 1 O~ you demand to immediately negotiate with the ··Real Party in Interest" to this transaction. You 
further claim that you have issued six previous QWR inquiries to both Kondaur and prior servicers, but 
have purportedly not received a response to any of the inquiries. 

In addition to the above, you list a series of thlrteen questions to whlch you demand an answer. Lastly, 
you state: 

HKondaur has been silent for six, long unnecessary months now, since August 18tD
, 2009. 

In response to your flIst inquiry regarding your alleged doubts about with whom you are working, it 
appears that you are simply asking questions to which you already know the answer. As you are very 
well aware, you have been working with Kondaur, the current Note Holder, for the last six (or more) 
months in order to resolve the delinquency of your mortgage. Nevertheless, attached hereto as Exhibit 
B, is a copy of the recorded Assignment of Mortgage from M&I Bank to Kondaur. Presumably, this is 
the proof that you are seeking which dearly reflects Kondaur as the "Real Party in Interest." Despite 
this documentation, which is of public record, you claim that Kondaur has failed to respond to each of 
your inquiries. Attached hereto collectively as Exhibit C are copies of our response letters dated 
August 18. 2009. August 24, 2009 and September 21: 2009, wIDch were sent in response to your 
inquiries dated August 17,2009, and August 18.2009 (whlcb included your letters titled "Notice of 
Loan Rescission" and "Qualified Written Request. Complaint: Dispute of Debt and Validation of Debt 

KONDAURlMcKinney-00039 



Mr. James McKJnney 
January 4, 2010 
Page 2 
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Letter, Tll..A Request.") Accordingly, contrary to your assertion, Kondaur has properly responded your 
two inquiries (rather than six). 

The fact that Kondaur promptly responded to each of your inquiries (:in addition to our many 
conversations via email and telephone) contradicts your claim that Kondaur has been silent for the last 
six months. You and your son~ Mr. Dow McKinney, are well aware that Kondaur has been in consistent 
contact with you regarding our mutual desire to bring this matter to a close. Not only has Kondaur 
postponed the foreclosure sale on three occasions (September 9,2009. October 20,2009 and December 
1, 2009), but we have also consistently negotiated and significantly reduced the amount we would 
,~ccept as payment in full for you to refinance th,e propeny (with the lender of your choice) or througb a 
note sale. As you know. througbout our numerous conversations both in email and via telephone over 
the last few months~ and in our last and most recent effon: Kondaur drafted and issued to you a draft 
settlement agreement and mutual release (taking many of your demands into consideration) detailing Our 
willingness to accept the sum of $238,750.00 as payment in full on your loan which carries an existing 
unpaid principal balance of $407,272.56. We spoke witb you on numerous occasions to address your 
objections and questions you had regarding the draft, which included your concern that the majority of 
the verbiage in the agreement was that of Kondaur and did not include any of "your wording." In 
response to this, we informed you that the agreement ltself was based on quality and not quantity. 
Regrettably. we were unable to come to a formal resolution as you simply would not accept the wording 
in the settlement concerning the reporting and issuance of a 1099 (debt forgiveness). (Despite our many 
efforts to explain the debt forgiveness act and the fact that you would not be liable for the deficiency, 
you would not accept the documentation we provided to you from the IRS website simply because of 
your statement that you do not trust the government, President Obama or his administration.) In an effort 

"to avoid receiving a 1099. you indicated that New Start Mortgage e'New Start") would be willing to 
j process the transaction as a note sale. Howe-yer, in speaking with Mark AndersoD of New Start, be 
stated unequlvocally that be would not be able to process this as a note sale because you were only 
approved for a reverse short payoff refmance transaction and their office does not purchase notes. 
Although Kondaur has worked with you time after time by postponing the foreclosure sale date on three 
occasions, reducing the short payoff amount by over $168,000.00, and trying to keep you in your 
property~ you simply would not accept our offers because of your unreasonable concerns regarding the 
1099 issue. As such, Kondaur has been given no other option than to move forward with the foreclosure 
sale scheduled for January 5, 2010. 

The series of questions that you listed in your letter (wInch could not be answered by one or more of the 
enclosed documents) have not been responded to andlor copies of requested documents have no! been 
provided as those inquiries or requests for loan documents were not properly the subject of a QWR, or~ 
as they are proprietary information, were not subject to disclosure in response to a QWR. Pursuant to 12 
USC §2605(e), the infonnation that may be obtained on a loan under a QWR is specifically limited to 
·'infonnation relating to the servicing of sucb loan... that includes a statement of the reasons for the 
belief of the borrower, to the extent applicable, that the account is in error or provides sufficient detail to 
the servicer regarding other information sought by the borrower" (emphasis added). Servicing, itself. is 
defined in 12 USC § 2605(1) as "'receiving any scheduled periodic payments from a borrower pursuant to 
the tenns of any loan ... ., Therefore, we respectfully decline to provide the responses or copies of 
requested documents which are DO! properly the subject of a QWR. 

KONDAURlMcKinney-00040 



Mr. James MclGnney 
January 4, 2010 
Page 3 
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Notwithstanding the foregoing. and pursuant i.O the attached Assignment of Mortgage, Kondaur Capital 
Corporation is the current not.e bolder. Our address and telephone number are listed in the upper right 
corner of the first page of this letter. 

Thank you for the opportunity to respond. 

~lY' 

Paula Chastain 
Legal Analyst 
K01'\1])AUR CAPITAL CORPORATION 

Enclosures 

THIs COMMUNICA nON IS fROM A DEBT COu.ECTOR BUT DOES NOT IMPLY TriA! KON"D.t;UR C-\PIT.tJ.. CORPORATION IS ATTEMPTING TO COll.ECT 

MONEY fROM A."<--VONE 'WHOSE DEBT HP.S BEEN DISCHARGED PURSUA.I\;"T TO (OR Vr110 IS UNDER THE PROTECTION OF) THE BANKRUPTCY LAWS OF 

THE UNITED STATES; IN S'tJCH mST ANCES, IT IS IN1'EN"DED SOLEI... Y FOR l1'\1fORMATIONAl PURPOSES AND DOES NOT CONSTITUTE A DEMM"D FOR 

PAYMENT. 

KONDAURlMcKinney-00041 



Peter Bai 

From: 
Sent: 
To: 
Cc: 
Subject: 

Peter: 

• 
jmckinney@hushmail,com 
Friday, January 01,201010:29 PM 
Peter Sai 
Mike Perry 
Multiple time delays by whom? 

• 

You and Mike falsely blamed us for the delays and times of silence month ago l and actually 
they have mostly been Kondaurls all these months. Time and time l Kondaur intentionally goes 
to the non~ judicial wire with silence to cause me mental anguish. No good faith by you or 
your company. I noticed that your relative Fred Bai is a controlling principle in the 
company. Nice deception of being a lowly employee in the company) Peter. Of course) Kondaur 
likes lies and half~truths. The whole company is built on them. 
That is why you and Jon actually seek out and buy loans with origination Fraud! Makes sense. 

I know for a fact that Kondaur Capital Corporation is not a Holder in Due Course l as required 
in this state pursuant to A.R.S. 47~ 3302. Thereby) Kondaur is in grievous violation of 
Arizona law; but a big mega~corporation like ~Kondaurl) actually Deutsch Bank/Goldman Sachs 
could care less. 

The crappy little settlement was to conveniently get rid of the long lawsuit ahead. It was 
presented by Kondaur to me as an easy~ to~understand dollar amount with the supposed real 
towner), 
Nothing was said about complex 6·page contracts) continued liabilities of mine) and switching 
jurisdiction from Arizona to California. 

Monday, more court I 

A friend of mine is writing a major News link article to LivingLies.wordpress.com l so some of 
the other 28)000 people you are violating in this country have direct references to your 
illegal activity in this countrYI as the UCC is relatively uniform nationwide. In this 
silence thereafter, the same basic letter will be going to my Arizona legislators. 

You may pull off your illegal non~judicial foreclosure without 47~ 
3302 Chain of Title with me • but I promise that overall it is not financially profitable for 
your den of thieves in the long haul. 
You may win the non-judiCial this weeki but I will win some healthy vigorous PR battles 
thereafter. 

Since you have not reasonably nor timely responded this last ten long days while continuing 
threatening me the non~judicial loss of my cozy retirement hame, my loving family has 
experimentally contacted two suffering local families about Kondaur's illegal activities in 
Arizona. These scared families thankfully are alerting their legal counsel with these 
important discoveries l as one of them lives in a million-dollar house. 

If this is not over, completely signed) and finalized without your attorney gobbledygook 
bullshit by Saturday 1-2-2010; my family is calling an average of two suffering people daily 
in this depressed state to encourage contact and education with their attorneys forthwith. 
Arizona attorneys need to know about Kondaur! And that 
they will. Ask a local trash city after it screwed us out of 
$300 / 000 18 years ago ~ Cost them a 60 million dollar football stadium in the long run! We 
are fun to play with. 

Games over. 

KONDAURlMcKinney-00026 
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JAMES McKINNEY 
6 t 8 S. WICKl1JP ROAD 
APAcmt JUMCTIONt ARIZONA. 85119 
(602) 717-7502 
PRO P~R (SELF Re.,R,ESRNTBD LITIGANT') 

JAMES MeKlNNEY, an individU;ft,-
Plaintiff, 

VS. 

KONDAUR CAPITAL CORPORATION) a 
Delaware Corporation; KONDAVR VENTURE 
X, LLC; an Delaware LLC; KONDAUll 
CAPITAL TRUST S£RIES 2009 ... 3. a Delaware 
Statutory TJ1.tSt; DEtrrSCHE BANI( TRUST 
COMPANY DELAWAR.E~ a Delaware 
Corporation; PAULA CBASTAIN~ an individual; 
PETER BAt, an individual; POLKS AND 
O'CONNOR, PLLC, an Arimoa LLC; 
SECURITY TITLE AGENCY~ an Arizona 
Corporation; M" 1 MA.RSBALL AND 
ILSLEY D~ a Wisconsin Corporation; 10 . 
JONES and JANE DOB JONES, husband and 
wife, JOHN DOES and JANE DOES I-X; ABC 
CORPORA nONS I-V; and XYZ 
PARTNERSHIPS I-V; ABC LLCS I-V, XYZ 
TRUSTS I-V; 

Defendants. 

CASE NO.: 

PLAlNTIFF'S APPLICADON FOR 
TEMPORAR.Y R.ESTR.AlNJNG ORDER, 
PRELIMINARY ad PERMANENT 
INJUNCDON aDd 'ORDER TO SHOW. 
CAUSE. 

(Ex Parte Emergedey Application) 

Assigded to: 

Plain.tiff JAMES MCKINNEY~ moves the Court, ptllSU8Dt to Rule 65(d), Arlz.R-Civ .. P., to 

issue a Temporary Restraining Order, restraining and enjoining Defendants, tbeir attorneys, officers, 

agents, employees, and any and all other persons in. active ooncert or pmtieipation with them, from the 

acts and conduct as more fUlly defined below. Plaintiff further moves this Court to issue an, Order to 

Show Cause why a PreUminary and Permanent Injunction should not issue. 
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This Application is supported by the Points and Authorities included here and the pleadings 

and motions filed in this case. 

Above Defendant's "KOlIda.1u"" 8l'ld '(Folk and O'Connor's'~ illegal lack of standing 

pursuant to A..R...S. 47 § 3302 and Rules otCivl1 Procedure 1 & 17{a) are the primary cause of 

this emergency and pe~anent application, thwarting otherwise itlepaxab1e barm and iqjury to 

Plaintitrftom this lack of A.R.S. 41 § 3302 standing. 

JURI§DICI'ION ANP VENUE 

1. This Court has jurisdiction over the matters related to the emergency, inj11.T1Qtive, 

provisional, and equitable relief sought herein, pursuant to the agreements of the patties 

referenced below. 

2. Venue is proper pursuam to Arizona Re\'ised St8tUteS § 12-401, et seq. 

3. The 'transaction was originated within Maricopa County, Arizona. 

4. The parties herein are subject to certain contraetuaJ obligations tl1at are the 

subject of this litigation. 

S. This action is brought.. for among other pmposes, to restrain and eqjoin the 

Defend8n.is, their agents, employees, representatives, lawyers, directors aqd officers, from 

tattin, any action to impruperly transfer, dispose of; or use the property of Plain1iff to foreclose 

and gaiJ.), possession of Plaintiff's Property .. 

22 6. All exhibits are true and correct, attached hereto .. and incoJporated herein .. 
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BAqGBOurm AND fARTW/i 

7. Plaintiff James McKinney has a primaIY Immc at 618 R Wickiup, Apache 

Jrmetion affected by Defendants actiens in Maricopa CouD1J" Al.i.zoa8,. witb atlOte once 

originated and serviced by M& I Bank. Oa information an4 belief, M & • ,Bank had originated 

this note in Febxumy 2007 for an unknoWll thini party. and previously had serviced it as well 

Ul)tf.l cirea August 2009. 

8. Previously, &om March to May 2009. upon COAtiDued admini..~ve diseovery 

of regulatory vioJatioDS.. misrepresematioDs~ and material breaches, Plaintiff disputed and 

rescinded the Note. Daring that tlme-pedod, employees of M &: I Bank had advised retiJ:ed 

Pwntitf to quit making payments ~ qualitY tor a 1081\ modification" tbey wercprD1ferifts. 

Plaintiff in good faitb foBowed the advice of servicer M & J Baak, yet they dcD.ied aa)' 

reascmable, KO_B.P ~A. compliant modi&a1ion and instituted a Notice of Trustee Sale irastead 

9. Plaintiff later discovered that only approximately 4% of loans are actuat1y ever 

:modified in the United Stalest so M. & I's inducements to tetired Plaintiff were absurd. 

10. Also on information and belief, M & I bank was a se.rvicer, whoDy unable as a 

non-Real Party lQ Interest to actually conttact into Joan negotiations and modifications with 

Plaintiff, in the first place. On information and belief, this non-abjlity to contract problem as a 

non-owner is nationwide with most 'sectnitized' loans in the United States by debt collector 

selVicers who are not Real Parties in Interest. 
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11 . M & J Bank's incIucements and advice to Plaintiff to default were tmnecessary, 

misleading" ftaudulen~ and damaging to 1'1aintiff. M & I bank repeatedly violated R.E.S.P A .. , 

H.O.B.P.A., F.D.C.P.A, and F.e.RA. during their servicing era. 

12. In any case, M &. I reportedly later' sold' this defaull8d di.!honored note to some 

foreign (l()~rate entity with the name Kondaur in its litle, as noted below. 

13. As noted earlier, Defendants ICondaur Capital Corporation; Kondaur Venture X, 

LLC; KoDdaur Capital Trust Series 2009 .. 3 (hereinafter also ct;Kondaurj, and Defendants Folks 

and O'Connor (hereinafter also ~'Folks't') are the primary subjects of this T.R.O., aDd Plaintiffs 

request for permanent injunction during the adjudication of this cue. 

14. Like previous servi.cer M &. I Bank, Defendant servicer Kondanr has repeatedly 

refused to follow R.E.S.P.A. federal disclosure Jaw within 12 U.S.C. Section 2605(e), in 

disclosiog the relationship of and between the various T<.oodaur foreign entitieslP LLCs, 

Corpl)r,3UoDs:r and of[c;bore Trusts registered in the state of Delaware to PlaintitT, even though 

Kondaur tbemselves claim the legal responsibility to do so right hi their own introductory letter 

(Exbibit A, July 31 st Jetter paragraph 10) 

15. There are 44 foreign to Arizona, corporate entities incorporating the name 

"Kondaur" related to these Defendants registered in the state of Delaware. (Exhibit 8) 

16" 43 of tbese 44 for.eign entities are not registered to do business in Arl7~ yet 3 

of them cIa.im a relationship with Plaintiff, and more importantly to his recorded property 

rights. (Exhibit A). 
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J 7. Three of the 44 Kondaur entities: Kondaur Capital Corporation; Kondaur 

Venture X, LLC; and Kondaur Capital Trust Series 200'·3 appear in two notice papers sent to 

Plaintiff dated Aagust 4". 2009 and July 31~, 2009. (Exhibit .4.). 

18. Only one of the three Koudaur entities, "Kondaur Capjtal Cotporation" is 

properly registered to do business in the SUlte of Arizona.. 

7 19. Kondaur Capital Corporation; Kondaur Venture X.. LLC; Kondaur Capital Trust 

8 

9 

JO 

11 

12 

J3 

Series 2009 ... 3 have pmpose1y, maliciously, and recklessly kept Plaintiff in the dark for J 60 

long unnecessary days;> as to which Kondaur eotpOnlte entity if any, actually claims and proves 

ownership of the Note and Deed of Trust Their own July 31-, 2009 specifically states they 

had 60 business days to answer. (Exhibit A, July 31" lettet1 paragraph 10). 

20. Later in Deoember 2009, Kondaur Capital Corporation employee Peter Bai told 

l4 Plaintiff McKinneyI' that Kondaur Capital Corporation was i:ndeed '!Ot a servioer of the loan, 

IS but quote an '(asset manager". 

J6 
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21. This inducement to Ptaintiff was a wire bud upon Plaintiff by Kondaur Capital 

Corporation. 

22. The July 31st
, 2009 letter sent to Plaintiff earlier by Kondaur Capital 

Corporation, clearly states that Kondaur Capital Corporation is a R..E.S..P.A. "servicer' oftbe 

I.oan, also known in law as a F.O .C.P .A. § 1692 debt collectDr, clearly contradicting the 

December wire-fraud statement (Exhibit A, July 31 it letter). 

23. Neither a debt collector nor a servieer is an owner of a note. 

24. Therefore K.oJ)'daur Capital CotpOration as non-owoer servicer is a commission

based agent-oontra.ctee, with an unclarlfied or nnknown. third party. 
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25. In Kondaur's August 4th 2009 letter, Defendant Kondam Capital CotpOtation 

claims to have received a ~sold' ot 'transferred' previously overdue, defaulted, dishonored 

mortgage note from M & I Bank with the defaulted face amount of $408500. (Exldblt A, 

August 4*, LeUer)-

6 26. Defendants nKondaur Capital CotpOration"·, some unctear JlO1J-registered 

7 

8 

9 

10 

11 

12 

Kondaur entity, and Power of Attorney "Folks" are attempting to illegally foredose the 

Plaint:ifrs property, regardJess to their absolute Jack of standing to do so, as described below. 

MEMORANDUM OF POINTS AND AUJ1IORlTlES 

A. Def.da"H~ Groa Wrtpcrtd Copduet 

27. Neither defendants Kondaur, nor DcfendaDt Fol1cs aDd O'Connor arc a Holder in 

13 Due Course to the Note and Deed of Trust, pursUant to AltS .. 41 § 3302. 

14 28. Defendant Kondaur sbamelessly advertises to regaJatioo-violating banks like 

15 

16 

17 

18 

19 

20 

21 

servicer M & I ~ that Kondaur pm,poseIy and seeks out and 'buys' loans with 'hyper

default', 'regnlator:y violations' and unbeHevabJ.y, "origination bud'. (E:shibit C). 

29. Kondaur'$ website homepage at www.kondawtcom/bome.a.spx is prima facie 

evidence that Kondaur bad full 'knowledge" that they were buying loans with default, 

dishonor, and/or defect and or fraud, in conttast to the opposite basic foundational elements 

required by A.R.S. 47 § 3302.. (£Uibit C). 

22 30. Defendant Kondaur attempted to cover up their pmchases of loans with 

23 

24 

2S 

26 

regulatory violations and origination fraud., by politely re-1abelins them ·scratch &. dent' 

mortgages, in their advertised ind.ucetnenCs for non-Holder in Due Course Joans. Kondaur 

Capita) Corporation t s CEO Joe Daurio stated in April of 2009: 



2 

3 

4 

• • 
II •••• a loan ;s sC1"atch-and-ilent for an.J1 Df th~ /91Jl1Wittg three reason.r: loan 
performance - the loan is either in default or 19m [HeWOIISly In dttffl.llll; Q loan 
where Q ,.",doII ... "Wate' in the o,.igination process; or.for undel'Writing 
reasollS that iJwolved frail. " (Exhibit D.. "ScratcJt.and-dcnt Loan Market 
Offers Outlet"'). 

5 31. Kondam's April 2009 'Scrateh-antt-dent' 'I<.0DtIauf News~ is prima :facie that 

6 Kondaur had fun 'knowledge' that they were buying 1~ with default, dishonor, and/or defect 

7 and or fraud m violation of AR.8. 47 § 3302, including Plaiotiff.'s. 

8 

9 

10 

11 

12 

32. On information and belie( Kondaur has purchased 28,000 moripge notes 

throughout the country with. regulatory violations and origination fraud, includi0C Arizona, 

includio& this Note, and involving the direct subject property offbis application. 

33. Defendant eotpomUon(s) Kondaur Capital Corpotadon knew that buying J08l)S 

13 with regulatory violations and origination :traad negates the Note per A..R.S. 47 § 3302, for lack 

14 of a v3lid Holder in Due Course. 

15 34. Def-endant Kondaur continued. this risky illegal bebav:ibr in Arizona clue to the 

16 

17 

IS 

19 

20 

large extraordiDary profits derived from it. (Exluait D) Kondaur NeW'S page 1 tI .... buying loans 

at huge discuunts .... "). 

35. On information and ben< Kondaur average purchase price of a Note with 

regulatory violations is 23 cents on the $1.00 of the defaulted 'raee \'3lttc' oftbe Dote. 

21 36. This gross profit:from buying illegally originated Joans at this ratio, is 4 to 1 

22 

23 

within just a few months time, necessary to complete a 90-day non-revie~ non .. judicial 

fOl'eCiosure. 

37. Defendant Kondaur asS\Uned the risk of this illegal behavior in their business 

model, as the few losses such 8$ Plaintiff' 8 contested rtott; are made up through the profits of 



2 

3 

4 

• • 
the estimated (9S%) remainder of unchallenged loans that are foreclosed on, ftom least .. 

sophisticateci, unrepresented~ finauciaUy ... strapped consumers. 

38. Kondaur hoped that this Plaintiff consumer would coUapse from exbaustion into 

5 this undisputed category; and in August 2009 offered Plaintiff a $5,000 cash bn"be to drop 

6 PlaintiiP s t;laims 0.£ regulatory violations and originatiou fraud, telling Plaintiff to abandon his 

7 claims and .Iget on with your lift ". 

8 

9 

10 

11 

12 

13 

14 

15 
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16 
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forectosare process to further 'clearing title' for previ~ violators' mistakes. This works to 

llDlawfuDy yet efficiently and cheaply 'quiet title' in 95;.0,4 of the reguJatory-deticient, non

Holder in Due Course notes that Kondaur <assumes'. 

40. A.R..S. 47 § 3302 dearly c1efines the necessaty Holder in Doe Course as follows: 

••. .A. "hoJder jn due coursef
) means the holder of an instrument if:" .... 2. The 

holder took the iIlsttument (a) For vaiue~ (b) In good faith; (e) Without 
aotke that the iDstru.meDt is overdue or bas been 4ishoaoml or that tbere is an 
IlDeu1"ed tlef_l. with respect to payment of another instl.1.1meDt issued as part of 
the same series;" 

41. Blacks Law Dictionary also defmes a Holder in Due Course as follows: 

A bolder iD due eCJltne is a 'person who takes a negotiable instrunlent, sudJ. as a 
promissory note,. for value wiCltoat kDmt1edge of any apparent defed in the 
instrument nor uy DOtice of dislaoDor. (Black·s Law J>ictiopaa 2nd Pocket edt 
2001 pg. 322). 

42. As Kondaur knowingly advertised for, sought out, and 'bought' Platndtrs note 

with Doace of it being Illoverd"e" as noted above in A.R.S. 47 § 3302 (A) 2, Kondaur ut1erly 

lacks standing a$ a Holder in Due Course. (Exhibifl C & D). 
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• • 
43. Also as Kondaut knowingly advertised for, sought out, and "'bought the note 

!!ilh Dotiee of it being previously DlM6.01'ed by ObJigorlPlaintiff as noted in A.R.S. 47 1 

3302, Kondaut' lacks standirtS as a Holder in Due Course. 

44. Also as Kondaur knBwingly advertised for, sought out, and 'bought' the note 

• notiee of known D4fecl from M &. I ~ as noted in AR.S. 47 § 3302, Kondaur lacks 

standing as a Holder in Due Course. 

45. Also a, Kondaur knowingJy advertised for, sought out, and 'boughe the Dote 

without the "In GotNI Faith" required by A.R.S. 47 § 3302, Kondaur lacks standing as a 

Holder in Due Course. 

4u. A n.oo-fiO'lder in Due Course in NOT a Real Party in Interest in the overall 

transaction. 

47. Only a Holder in Due Cotu:se can be a R.eaI Party of lnter~ in any Teal estate 

Chain of TItle as welL 

48. Only a Real party of Interest can plead and defend in this coort per 16 A.R..S. 

Rules of Civil Procedure, Rule 17(a). 

49. Kondaur is not a Holder in Due Course; and thereby is not a Real Party in' 

Interest. 

50. Kondaur as a non .. HoJdet in Due Course thetefore is unable to create an 

unbroken chain of title necessary to foreclose upon the non-Holder in Due Course note. 

51. Kondaut as a non-Real Party in Interest Jacks standing in tlrls Court and lacks 

standing against this Plaintiff per Rule 17(a}. 

S2. Kondaur utterly lacks the good faith demanded by A.R.S. 47 § 3302 
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DECLARATION OF LARRY O. FOLKS 

Larry O. Folks states as follows: 

I. I am over the age of majority, am an attorney licensed to practice law in the state 

of Arizona, am a partner in the law firm Folks & O'Connor, PLLC (the "Folks Finn") 

and in such capacity I have personal knowledge of the matters set forth herein. 

2. On or prior to June 3, 2009, I was appointed as the successor "Trustee" for deed of 

trust dated February 7, 2007 and recorded on February 9, 2007 in Instrument Number 

2007-017572 in Pinal County Arizona (the "McKinney Trust Deed") encumbering certain 

real property and improvements located in Pinal County Arizona (the "Subject 

Property"). 

3. By the terms of the McKinney Trust Deed, I commenced a "Trustee's Sale" on 

June 3, 2009 by appropriate recording and mailing of a "Notice of Trustee's Sale". 

[Exhibit 1] 

4. After commencing the Trustee's Sale, the Folks Finn was served with 

McKinney's complaint in McKinney v. Kondaur Capital Corporation, et al., Pinal 

County Docket CV2009-03764 (the "Pinal Lawsuit"). Thereafter the Folks Finn tiled a 

Motion to Dismiss in the Pinal Lawsuit ("Folks Dismissal Motion"). [Exhibit 2] 

5. At the request of the beneficiary of the McKinney Trust Deed, the Trustee's Sale 

was postponed four times (the "Postponements"). Each of the Postponements was done 

in accordance with the applicable Arizona statutes. The last Postponement was from 

December 15, 2009 to January 5, 2009 at 9:05 AM. 

347854. 



6. On January 4, 2010 the Folks Finn received by facsimile a copy of McKinney's 

Application for Temporary Restraining Order, which bore no docket number, no judge 

assignment information nor any indication of the date, time, or place when the unnamed 

judge would consider McKinney's request (the "Blank Application"). [Exhibit 3J 

7. The Trustee's Sale was completed as scheduled on January 5, 2010. 

8. On January 6, 2010, before Trustee's Deed could be recorded, the Folks Firm was 

served with a copy of a temporary restraining order (the "TRO") that had been issued in 

McKinney v. Kondaur Capital Corporation, et al., Maricopa County Docket CV201 0-

090122 (the "Maricopa Lawsuit"). [Exhibit 4] 

9. The TRO was the first notice that the Folks Firm received of the docket number or 

judge assignment in the Maricopa Lawsuit. 

I declare under penalty of perjury that the foregoing is true and accurate. 

Executed on o 

347854 
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Larry O. Folks, #012142 
KathleenA. Weber, #016076 
FOLKS & O'CONNOR, PLLC 
1850 N. Central Ave, #1140 
Phoenix, Arizona 85004 
(602) 515-0129 ' 
(weber@folksoconnor.com) 
Attorneys for Defendant Folks & 
O'Connor, PLLC 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF PINAL 

JAMES McKINNEY, an individual, 

Plaintiff, 

vs. 

KONDAUR CAPITAL 
CORPORATION, a Delaware 
corporation; et aI., 

Case No.: CV200903764 

MOTION TO DISMISS BY 
DEFENDANT FOLKS & 

O'CONNOR, PLLC 

(Hon. William J. 0 'Neil) 

Defendant Folks & O'Connor, PLLC ("Folks & 'O'Connor") hereby Inoves the 

Court to dislUiss the Complaint against it filed by Plaintiff Jalnes McKinney 

("Plaintiff"), pursuant to Rule 12(b)(6) of the Arizona Rules of Civil Procedure on the 

grounds that the clainls: (i) are barred by A.R.S. § 33 .. 807(E); (ii) lack sufficient facts to 

state the claim in violation of Rule 12(b)(6), Ariz.R.Civ.P., as. interpreted by Bell 

Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 1965 (2007); (iii) fail to 

cOlnply with Rule 8(a) Ariz.R.Civ.P.; and (iv) fail to satisfy the heightened pJeading 

standard applicable to fraud allegations under Rule 9(b), Ariz.R.Civ.P. This Motion to 

Dislniss is submitted pursuant Ariz.R.Civ.P. 7.1 and is supported by the following 

MelTIOrandum of Points and Authorities v"hich is incorporated herein by this reference. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. FACTS ALLEGED IN THE COMPLAINT 

On August 8, 2009, Plaintiff filed the Complaint commencing this act~on, Pinal 

County Superior Court Case No. CV200903764 (this "Action") .. Plaintiffs assert the 

following twelve causes of action against all defendants., including Folks & O'Connor: 

Breach of Contract; Violation of Arizona Consumer Fraud Act ("ACFA"); Violation of 

the Truth in Lending Act, 15 U.S.C. § 1601 et S?q. C'TILA"); Violation of JIOlne 

Ownership and Equity Protection Act, 15 U.S.C. § 1639 C'HOEPA"); Quiet Title under 

A.R.S. § 12-1102 et seq.; (vi) Violation of the Fair Debt Collections Practices Act 

("FDCP A"); Violation of the Arizona Assignment and Satisfaction of Mortgage Law 

and Invalid Deed of Trust Law under A.R.S. § 33 .. 420 et seq.; Infliction of Elnotional 

Distress; Fraud .. Misrepresentation and Conspiracy; Conversion/ Civil Theft; Violation 

of the Uniform COlnlnercial Code under A.R.S. § 47-310.0 et seq. and Arizona's 

)Recording Statute; and Civil RICO 1Jnder 18 U.S.C. § 1961 .. 1968 ("RICO") . 

The following is a summary of the allegations of the Complaint, which are 

assuJned to be true solely for the purpose of this Motion. On February 7, 20.0.7, Plaintiff 

obtained a loan in the alnount of $408)458.00. (the "Loan") from Defendant M&I 

Marshall and IIsIey Bank ("M&I"). COlnpl. "~23-24. The Loan was secured by certain 

property located in Apache Junction) Arizona (the "Property") as evidenced by a Deed 

of Trust dated February 7, 20.0.7 (the "Deed of Trust"). Id. Plaintiff alleges that by letter 

dated June 4, 20.09 he rescinded a portion of the Loan pursuant to TILA. Comp1. , 38. 

On June 5, 2009, a Notice of Trustee's Sale was recorded to commence a non-judicial 

foreclosure of the Property. CampI. ~ 83". In July 20.0.9, Kondaur Capital Corporation 

(HKCC") assumed the Loan. CampI. , 59. On August 17, 2007, Plaintiff sent Kec a 

2 
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letter disputing the Loan debt and requesting verification of the debt. CompI. ~~ 91 and 

137.] 

The only factual allegation specifically against Folks & O'Connor is that on June 

5, 2009, Folks & O'Connor recorded the Notice of Trustee Sale. COlnpl. ~ 83. Based 

upon this," Plaintiff alleges Folks & O'Connor: (i) breached their "Trusteeship"; (ii) 

conspired with M&I with the non-judicial foreclosure; (iii) lacks clean hands; and (iv) is 

in breach. CampI. ~, 44-48, 83. While these allegations are made in the body of the 

COlnplaint, no specific cause of action is asserted against Folks & O'Connor for acting 

as trustee. 

The only cause of actio~ specifically naming Folks & O'Connor is Count VII 

regarding the FDCPA. CompI. ~~ 86-87, 134 and 141. Count VII asserts all of the 

defendants violated FDCPA because Plaintiff sent KCC the August 17) 2009 letter and 

KCC, Folks & O'Connor and M&I "failed and refused to stop collection of the debt." 

See Exhibit I; CompJ. " 91 and 137 -143. There is no allegation that the August 17, 

2009 letter or any other communication was sent to Folks & O'Connor under IS U.S.C. 

§ 809(b) to which Folks & O'Connor was obligated to respond" under the FDCPA. 

Based upon a~l of these alleged facts, Plaintiffs Complaint asserts twelve causes of 

action against all of the defendants, including Folks & O'Connor. CompI. ,,92-199. 

I Generally, the court tnay not consider any material beyond the pleadings in ruling on a 
Rule 12(b)(6) motion. Hal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d 1542, 
1555 n. 19 (9th Cir. 1990); Lee v. City of L.A., 250 F.3d 668, 688 (9th Cir. 2001). 
However, "'material which is properly sublnitted as part of the complaint may be 
considered on a Inotion to dismiss." Branch v. Tunnell, 14 F.3d 449, 453 (9th Cir. 
1994), cert. denied, 512 U.S. 1219 (I 994)(quoting Hal Roach Studios, 896 F.2d at 1555 
n. 19), overruled on other grounds, Galbraith v. County of Santa Clara, 307 F.3d 1119 
(9th Cir. 2002). Here, the Complaint attaches the Deed of Trust, Notice of Trustee's 
Sale) and August 17, 2009 letter froln Plaintiff to KCC, as Exhibits A, H and I, making 
theln part of the Complaint and fairly considered as part of this Motion to Dismiss. 

3 
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II. LEGAL ANALYSIS 

A. Standard for Motion to Dislniss 

Rule 12(b)( 6) perluits dislnissal of a claim either where that claim lacks a 

cognizable legal theory, or where insufficient facts are alleged to support the plaintiff's 

theory. Balistreri v. Pacifica Police Dept. 901 F.2d 696, '699 (9 th Cir. 1988). In 

resolving a Rule 12(b)(6) motion, the district couli must construe the complaint in the 

light lTIOst favorable to the plaintiff and accept aU 'well ... pleaded factual allegations as 

true. Cahill v. Liberty Mut.lns. Co., 80 F.3d 336, 337-38 (9th Cir. 1996). 

In order to survive a Rule 12(b)( 6) Inotion, a cOlnplaint must allege "In ore than 

labels and conclusions and a formulaic recitation of the elements ofa cause ofaction[.],' 

Twornbly, 127 s.et. at 1964; Clemens v. Daimler Chrysler Corp.) 534 F.3d 1017, 1022 

(9th Cir. 2008)(HTo avoid a Rule 12(b)(6) dismissal, a complaint need not contain 

detailed factual allegations; rather it lllUst plead 'enough facts to state a claim to reHef 

that is plausible on its facer,],' quoting Twombly). A complaint must contain factual 

allegations sufficient "to raise a right to relief above the speculative level, on the 

assumption that all the allegations in the cOlTIplaint are true even if doubtful in fact.» 

Twon1bly 127 S.Ct. at 1965. "The pleading must contain something more ... than ... a 

stateInent of facts that Inerely creates a suspicion [ot] a legally cognizabJe right of 

action." Jd., (quoting 5 C. Wright & A. Miller, Federal Practice and Procedure § 1216, 

pp. 235-36 (3d ed. 2004»); Yadin Con~panYJ Inc. v. City of Peoria, 2008 WL 906730, * 4 

(D. Ariz. 2008)("The Suprelne Court also explained that Rule 8 requires a 'showing,' 

rather than a blanket assertion, of entitlement to relief.") (internal quotation marks 

omitted). The heightened standard set in Twombly was to prevent unnecessary and 

expensive pretrial discovery just to demonstrate the groundlessness of a plaintiff's case 

in cOlnplex litigation. ld. 

4 
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B. Folks & O'Connor has been improperly joined as a party 

Dismissal is appropriate pursuant to the Rule 12(b)( 6) standards set forth above 

because Folks & O'Connor is not amenable to suit based on the mere fact that-Folks & 

O'Connor acted as trustee to sen Plaintiff's property. Pursuant to A.R.S. § 33 ... 807(E), a 

trustee named as a defendant solely because of its role in the trustee's sale must be 

"ilnmediately dismissed" and recover its costs and reasonable attorneys' fees for being 

improperly joined. Section 33 .. 807(E) reads in full as follows: 

The trustee [of a Deed of Trust] need only be joined as a party in legal 
actions pertaining to a breach of the trustee's obligations under this chapter 
or under the deed of trust. Any order of the court entered against he 
beneficiary is binding upon the trustee with respect to actions that the 
trustee is authorized to take by the trust deed or by this chapter. If the 
trustee. is joined as a party in. (tny other action, the trustee is entitled to be 
immedigtely dismissed. and to recover costs and reasonable aUorneys fees 
from the person joining the trustee. 

A.R.S. § 33 .. 807(E) (emphasis added) . 

The quoted language above provides Folks & O'Connor the express and 

unambiguous right to dislnissaI. Plaintiff's causes of action range from breach of 

contract to RICO but not one asserts a claim against Folks & O'Connor as trustee. A 

trustee's obligations relate to adlninistration of the trustee's sale. For example, the 

trustee lnust give notice of the trustee's sale (A.R.S. § 33 .. 808), execute and deliver the 

trustee's deed to the purchaser (A.R.S. § 33 .. 811)) and dispose of sale proceeds in 

particular priority (A.R.S. § 33 ... 812). A trustee has no obligations with respect to the 

loan disclosures that Plaintiff alleges in the Complaint. 

Here, the only substantive allegation in the entire Complaint. that references 

Folks & O'Connor is Count VII regarding the FDCPA. Count VII asserts a11 defendants 

violated FDCPA because: (i) Plaintiff is a consumer; (ii) KCC sent Plaintiff a letter July 

31, 2009 regarding the assignment; (iii) Plaintiff sent KCC a letter August 17, 2009 

5 
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disputing the Loan debt and asking for verification of the debt; (iv) KCC and Folks & 

O'Connor didn't take "proper action"; and (v) KCC, Folks & O'Connor and M&I 

"failed and refused to stop collection of the debt." However, there is no allegation that 

Folks & O'Connor was acting in any role other its role as trustee for the purposes of the 

non .. judicial trustee's sale. In addition, Plaintiff also alleges he only sent the August 17, 

2009 letter to KeC requesting verification of the debt. CompI. ~, 91 and 135 .. 143, and 

Exhibit I. There is no allegation that this or any other comluunication was sent to Folks 

& O'Connor under 15 U.S.C. § 809(b) to which Folks & O'Connor was obligated to 

respond under the FDCP A. 

The Complaint shows that Plaintiff alone violated A.R.S. § 33-807(E) and that 

Folks & O'Connor is an itnpermlssible defendant. Accordingly, as contemplated by 

statute, the Court should grant this Motion to Dismiss and award Folks & O'Connor its 

fees and costs. 

C. Each cause of action against Folks & O'Connor Jnust be dismissed 

1. Count I: Breach of Contract 

In an action 011 a contract, a plaintiff luust establish the existence of a contract, its 

breach, and damages resulting fi'om the breach. See Thunderbird Metallurgical, Inc. v. 

Arizona Test Lab, 5 Ariz.App. 48, 423 P.2d 124 (App. 1967). Here, Plaintiff fails to 

aUege any contract exists between Plaintiff and Folks & O'Connor, how Folks & 

O'Connor breached a contract with Plaintiff and what damages resulted. In sum, 

Plaintiff failed to plead any eleluents of a breach of contract cause of action against 

Folks & O'Connor and failed to comply ,;vith Rule 8(a). Therefore, Count I against 

Folks & O'Connor must be dislnissed. 

6 
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2. Count II: Violation of ACFA 

Plaintiff claims all of the defendants violated ACFA by lnaking representations 

to Plaintiff "with the intent and purpose of inducing Plaintiff into signing an agreelnent 

for refinancing and did not provide the appropriate closing documents required by 

Arizona and Federal Law." COlnpl. ~ 98. Count II conspicuously fails to specifically 

state Folks & O'Connor did anything fraudulent. Rather, the clain1 appears to be 

directed solely at a pruty inducing Plaintiff to enter into the Loan. Indeed, Plaintiff's 

ACFA claim fails on its face because it is woefully inadequate on the specifics required 

under Ariz .. R.Civ.P. Rule 9(b) which include stating the "who, what, where, when and 

how" the allegedly fraudulent conduct. Vess v. Ciba-Geigy Corp.) USA, 317 F.3d 1097, 

1106 (9th Cir. 2003). Si11ce Count II of the Complaint fails to compJy with Rules 8(a) 

and 9(b) the Complaint fails to state a fraud claim upon which relief may be granted 

and must be dismissed as against Folks & O'Connor. 

3. Count III: Violation of TIL A 

Plaintiff allegesin a conclusory fashion that Foiles & O'Connor violated TILA. 

TILA requires certain disclosures be 111ade in connection with extending credit. 15 

U .S.C. §§ 1601, et seq. The term "creditor," however, is defined by TILA as a "person 

to whom the debt arising from the consumer credit transaction is initially payable on 

theface 0 the evidence of the indebtedness . ... " 15 U.S.C. § 1602(f)(1), (2) (emphasis 

added). Folks & O'Connor is not a person or entity to 'Alhom the obligation is payable 

on the face of the Note as referenced in the Deed of Trust attached to the Complaint as 

Exhibit A. In addition, there is no allegation or even a suggestion in the Complaint that 

Folks & 0' Connor is a "creditor" or "assignee" within the TILA definition at any time 

during the Loan transaction. Indeed, as a trustee, Folks & O'Connor is not a "creditor" 

or "assignee" under TILA. Amendment of the Complaint to assert violations of ~ILA 

would be futile. So the TILA claim should be dismissed with prejudice. Castro v. 
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Executive Trustee Services} LLC, Case No. 2:08-CV-02156 ... Pf-IX-LOA at page 14 (Feb. 

23, 2009)(forec1osure trustee not "creditor" under I-IOEPA and TILA). 

In addition, TILA clahns are not valid defenses to a foreclosure action. See} e.g., 

Bank 0/ New York v. Conway, 916 A.2d 130, 139 (Conn. Supp. 2006) ("failure to 

comply with state and/or federal truth .. in-lending requirelnents has been held not to 

constitute a legal1y sufficient special defense in lnortgage foreclosure actions"); 

Grandway Credit Corp. v. Brown,. 295 So.2d 714, 714 (Fla. Dist. Ct. App. 1974) 

("Further, we note that the Truth and Lending statute provides for its own penalties 

upon violation thereof (IS U.S.C.A. § 1640) and does not affect the validity or 

enforceability of valid legal obligations"); First Citizens Bank & Trust Co. 0/ S.C. v. 

Owings, 259 S,E.2d 747 (Ga. Ct. App. 1989) ("A violation of the Truth in Lending Act 

would therefore constitute no defense to the foreclosure proceedings."); Fleet Real 

Estate Funding Corp. v. Smith, 530 A.2d 919, 915 (Pa. Super. Ct. 1987) ("Therefore, a 

set-off for an alleged violation of the Truth-in-Lending Act cannot be asserted as a 

counterclaim in a Inortgage foreclosure action. "). Here, Plaintiff asserted a TILA claiIn 

to prevent the foreclosure sale. However, Count III of the COJllplaint is not supported 

byTILA. 

. Furthermore, the statute of limitation for TILA claims is one year after a loan 

closes. 15 U.S.C. § 1640(e). A damages claim under TILA accrues, at the latest, when 

the loan documents vvere signed. Conway, 916 A.2d at 139; Meyer v. Ameriques! 

Mortgage Company, 342 F.3d 899, 902 (9th Cir. 2003); Katz v. Bank a/California, 640 

F.2d 1024, 1025 (9th Cir. 1981). Here, the Loan was tnade on February 7, 2007, so 

DefendanCs TILA claiIn had to be brought by February 7, 2008, over 18 months before 

the COlnplaint was filed. Thus, the TILA claim is barred by 15 U.S.C. § 1640(e). For 

all of these reasons, Count III against Folks & O'Connor must be dismissed. 
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4. Count IV; Violation of HOEPA 

Count IV of the COlnplaint asserts a cause of action against all of the defendants 

for violation of HOEPA. However, HOEPA provides no indepeI?dent cause of action. 

HOBPA auglnents TILA with additional disclosure obliga~io~s and substanti~e 

requirell1ents for particular high-cost mortgages. See 15 U.S.C. § 1639. Not every loan 

is subject to HOEPA. 15 U.S.C. § 1602(aa)(1). To state a clahn for violation of TILA 

based on I-IOEPA's additional disclosure requirements, Plaintiff "must allege facts 

supporting a conclusion that HOEPA applies to the loan at issue." MarIes v. Chicoine, 

2007WLI056779 at *7 ... 8 (N.D. Cal. Apr. 6, 2007) (dismissing HOEPA claim); see also 

Emory v. Wells Fargo Bank, N.A., Case No. 2:05-CV-OI485-PHX .. NVW, 2006 U.S. 

Dist. LEXIS 6817, at *17 .. 18 (D. Ariz. Feb. 16,2006) (granting SUlnmary judgment for 

defendant where plaintiff failed to adequately allege that his loan was subject to 

HOEPA). Because Plaintiff does not allege facts supporting the application of HOEPA 

to the Loan, this claim IUust be dislnissed. 

Even if the Court were to conclude that HOEP A applied to the Loan, from the 

face of Plaintiff's Complaint, it appears Plaintif:Ps action for violation of HOEPA is 

barred by the statute of limitations. An action for damages under HOEP A must be 

brought within one year of the viol~tion. 15 U.S.C. § 1640(e); 12 C.F.R. § 226.23; 

Wherry v. All California Funding, 2006 WL 2038495, *2 (N.D. Cal. 2006) (citing In re 

C0111munity Bank of Northern Virginia, 418 F.3d 277, 305 (3rd Cir. 2005» .. Here, the 

COlnplaint was filed luore than 2 Y2 years after the alleged violations of HOEP A. 

And, even if HOEPA did apply to this case, Plaintiff offers no clues as to how or 

why they believe Folks & O~Connor could be liable for any breach of HOEPA by any 

other defendant. Therefore,_ the Complaint fails to state a claim against Folks & 

O'Connor for any violation of I-IOEPA, and this claim must be dismissed pUrSuant to 

Rule 12(b)(6). 
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s. COlint V: Quiet Title 

Plaintiff's Count V asserts a claim for quiet title against all defendants. Compi. 

~~ 123 .. 132. Plaintiff al1eges that the "Defendants" allege they are the holder and owner 

of the Prolnissory Note M;d Deed of Trust on the Property but that "No Defendant 

whatsoever is a ~Iolder in Due Course in the transaction." There are no specific 

allegations about Folks & .O'Connor's claims to the Property and the exhibits to the 

Complaint do not support such a claim. Plaintiff's failure to specify clailns against Folks 

& O'Connor violates Rule 8(a); therefore, C'ount V should be dism'issed. 

6. Count VII: Violation of FDCPA 2 

Count VII asserts the defendants violated FDCP A because: (0 Plaintiff is a 

conSUlner; (ii) KCC sent Plaintiff a letter July 31, 2009 regarding the assignment; (iii) 

Plaintiff sent Kec a letter August 17, 2009 disputing the Loan debt and asking for 

verification of the debt; (iv) KCC and Folks & O'Connor didn't take "proper action"; 

and (v) KCC, Folks & O'Connor and M&I "failed and refused to stop coHection of the 

debt." Here, there is no allegation that Folks & O'Connor was acting in any role other 

its role as trustee for the purposes of the non"'judicial trustee's sale. Plaintiff also alleges 

he only sent the August 17, 2009 letter to KCC requesting verification of the debt. 

COlnpl. ~~ 91 and 137, and Exhibit I. There is no aUegation that this or any other 

communication was sent to Folks & O'Connor under 15 U.S.C. § 809(b) to which Folks 

& O'Connor was obligated to respond under the FDCPA. For all of these reasons, the 

FDCPA claim lnllst be dislnissed as against Folks & O'Connor. 

7. Count VIII: Violation of Arizona Assignment and Satisfaction 
of Mortgage Law 

Count VIII appears to assert a claim under A.R.S. § 33 ... 420(A) that false 

docUlnents 'were recorded after Plaintiff "rescinded" the loan documents under TILA § 

2 Plaintiff's COlnplaint skips Count VI and labels the sixth cause of action as Count VII. 

10 
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1635 and "voided" the Deed of Trust. The Court's August 9, 2009 Minute Entry found 

there was no rescission. However, even if there was a rescission, Plaintiffhas not stated 

any claim against Folks & O'Connor in compliance with Rule 8(a). As such, Count VIn 

should be dismissed for faiJure to state a claim for which reliefmay be granted. 

8. Count IX: Infliction of Emotional Distress 

The elements of a cause of action for intentional infliction of emotional distress 

("lIED") are: 

[FJirst the conduct by the defendant must be "extreme" and "outrageous"; 
second, the defendant must either intend to cause emotional distress or 
recklessly disregard the near certainty that such distress will result froln his 
conduct; and third, severe emotional distress must indeed occur as a result 
of defendant's conduct. 

Ford v. Revlon, Inc., 153 Ariz. 38, 43, 734 ~.2d 580, 585 (1987) (citing Restatement 

(Second) of Torts § 46( 1) (1965) (emphasis 'in original). 

The trial court determines whether the acts at issue are sufficiently outrageous to 

state a claim for relief; however jf reasonable minds could differ about whether the 

conduct is sufficiently outrageous, the issue should be decided by a jury. Mintz v. Bell 

Atlantic Sys. Learning Int'!, Inc., 183 Ariz. 550, 554, 905 P.2d 559, 563 (App. 1995). 

To recover for the this tort, the plaintiff must show that the defendants conduct was HSO 

outrageous 'in character, and so extreme in degree, as to go beyond all possible bounds 

of decency, and to be regarded as atrocious and utterly intolerable in a civilized 

COIDlTIUnity." Cluffv. Fanners Ins. Exchange, 10 Ariz. App. 560, 562, 460 P.2d 666, 

668 (1969) (quoting Restatement (Second) of Torts § 46 cmt. d). 

Relevant factors for the court to determining what is "outrageous" include: (i) the 

defendant's knowledge that plaintiff is particularly susceptible to emotional distress; (ii) 

whether defendanC s conduct ,vas privileged or defendant had a legitimate business 

1 I 
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purpose for its conduct; and (iii) whether defendant abused a position or relationship 

with plaintiff. Mintz;.Restatelnent (Second) of Torts §§ 46 comnlents e, f and g (1965). 

The alleged conduct at issue here is not so outrageous that it goes beyond all 

bounds of decency. There is no aHegation or basis to allege that Plaintiff was 

susceptible to emotional distress or that Folks & O'Connor was aware that. In addition, 

as shown by the Notice of Trustee's Sale attached to the Complaint, Folks & O'Connor 

acted solely as trustee for a non-judicial foreclosure and had a legitimate business 

purpose for its conduct. Furthermore, there is no allegation or basis to alJege that Folks 

& O'Connor had a special relationship with Plaintiff that it abused. But most important, 

regardless of the truth of Plaintiffs allegations about Folks & O'Connor, Folks & 

O'Connor's alleged conduct does not rise to the level of "outrageous" and "extreme" to 

justify a claiIn for lIED. Seej e.g. Mintz, 183 Ariz. at 554-55, 905 P.2d at 563-64 (trial 

court properly dismissed lIED claim alleging failure to promote motivated by sex 

discrinlination or retaliation-while conduct appeared canous and insensitive, it was not 

sufficiently extreme and outrageous to state a claim for nED); Johnson v. McDonald, 

197 Ariz. 155, 3 P.3d 1075 (App. 1999) (where plaintiffs' claimed lIED based on 

published false information, trial court properly dislnissed lIED claim because conduct 

was not outrageous and extreme). For all of these reasons, Count IX against Folks & 

O'Connor should be dismissed. 

9. Count X:. Fraud-Misrepresentation and Conspiracy 

Plaintiff s fraud claim is based upon the assertion that all the "Defendants made 

certain representations and omissions to Plaintiff." CompI. 1 167. The only 

"representations" by Folks & O'Connor referenced in the Complaint is the Notice of 

Trustee Sale attached as Exhibit H to the Complaint. CampI. ~ 83. The Conlplaint also 

states Folks & O'Connor sent Plaintiff several letters, but aside froIn the Notice of 

Trustee's Sale, Plaintiff fails to identity any such letters or details about the letters. 

12 
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Plaintiff's fraud c1aitn fails on its face because it is woefulJy inadequate on the 

specifics required under Ariz .. R.Civ.P. Rule 9(b) which include stating the "who, what, 

where, when and how" the allegedly fraudulent conduct occurred. Vess, 317 F.3d at 

1106. The Complaint conspicuously ~ails to specifically state what Folks & O'Connor 

did, when, where and how such' conduct was fraudulent. Since Count X of the 

Complaint fails to Ineet the requirement to plead fraud clailns with specificity, as 

mandated under Rule 9(b), the Complaint fails to state a fraud claim upon which relief 

may be granted and Count X against Folks & O'Connor must be dismissed. 

10. Count XI: Conversion/Civil Theft 

Conversion is a cause of action applicable to personal property. Huskie v. Ames 

Bros. Motor & Supply Co. I Inc., 139 Ariz. 396, 402, 678 P.2d 977, 9?3 (App. 1984). 

Real property interests cannot be converted because they are not chattel. Strawberry 

Water Co. v. Paulsen, 220 Ariz. 401, 407, 207 P.3d 654, 660 (App. 2008). Count XI 

alleges all Defendants intentionally seized PlaintifFs beneficial use of his real property. 

CompI. ~ 178. Count XI should be dismissed because it fails to aUege any wrongdoing 

by Folks & O'Connor specifically as required by Rule 8(a) and because Plaintiff's 

Property cannot form the basis of a conversion claim. 

11. Count XII: Violation ofUCC 

Arizona law, set fOlth in its version of the Unifornl COlnmercial Code on 

negotiable instrulnents, A.R.S. §§ 47 .. 3301 et seq. and 3104, provides that a note 

qualifying as a negotiable instrument can be enforced by a "holder of the instrument" or 

a "nonholder in possession of the instrument who has the rights of a holder or a person 

not in possession of the instrulnent who is entitled to enforce the instrument. ... " 

A.R.S. §§ 47-3301} 47-3104(B) and (E). According to th.e Complaint, the holder in due 

course argument is directed toward the original lender, M&I, and its assignee, KCC. 

There is no allegation of wrongdoing by Folks & O'Connor. Count XII fails to comply 

13 
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with Rule 8(a) to afford Folks & O'ColIDor ufair notice of the nature and basis of the 

claim)' asserted against it. Therefore, Count XI against Folks & O'Connor should be 

disluissed pursuant to Rule 12(b)( 6). 

12. Count XIII: RICO 

The eleluents of a federal civil RICO claim are "(1) conduct (2) of an enterprise 

(3) through a pattern (4) of racketeering activity (known as 'predicate acts') (5) causing 

injury to the plaintiff's 'business or property.'" Lacy v. County of Maricopa, 2008 WL 

312095 at *2 (D. Ariz. 2008) (citing Grimmett v. Brown, 75 F.3d 506, 510 (901 Cir. 

1996»; Sedilna, S.P.R.L. v. Imrex Co., Inc. 473 U.S. 479, 496, 105 S.Ct. 3275, 3285 

(1985), "Illegal activities that constitute predicate acts for federal RICO liability are 

identified in 18 U.S.C. § 1961(1)." Lacy, 2008 WL 312095 at *2. A pattern of 

racketeering requires at least two acts of racketeering activity. 18 U.S.C. § 1961(5). 

A plaintiff pleading a federal RICO violation must allege a violation of one of 

the four sub .. sections of 18 U.S.C. § 1962. Here, it is unclear what Plaintiff bases its 

RICO claitn upon. Plaintiff references "conspiracy", "concerted and predetermined 

acts" and "enterprise" with an alleged fraud "of intentional nondisclosure, material 

representation, and creation of incomplete and fraudulent loan documents." CompI.'~ 

191 .. 192. 

Like all fraud claims, fraud must be pled with particularity. "The Ninth Circuit 

has held that allegations of predicate acts under RICO Inust cOlnply with Rule 9(bYs 

specificity requirelnents." u.s. Concord, Inc. v. 11arris Graphics Corp., 757 F.Supp. 

1053, 1061 (N.D. Cal. 1991) (citing Schreiber Distributing Co. v. ServWell Furniture 

Co., 806 F.2d 1393, 1400 .. 01) (9th Cir. 1986). In addition to pleading the time, place and 

luanner of each act of fraud, a plaintiff must also specify the role of each defendant in 

the fraud or other crhninal acts identified in § 1961 (1). Lancaster Community Hospital 

v. Antelope Valley Hospital Dist., 940 F.2d 397,405 (9th Cir. 1991). 
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It is insufficient for a plaintiff to simply allege a Inass of acts of wrongdoing 

without expressly identifying which acts constitute "predicate acts" purportedly 

supporting a federal RICO clahn. See Laron} Inc. v. Construction Resource Servs.} LLC 

et ai., No. 07 .. 01 5 I-PCT-NVW, 2007 WL 1958732 at *5 (D. Ariz. July 2, 

2007)( dismissing RICO clahn where predicate acts relied upon by plaintiff were not 

sufficiently alleged); Savage v. Council on American-Islamic Relations1 Inc., 2008 WL 

295 1281 at * 14 (N.D. Cal. July 25,' 2008). 

Here> the COlnpIaint does not come close to meeting the pleading threshold. The 

COlnplaint and Count XIII do not mention any action by Folks & O'Connor which 

su~ports the RlCO claiIn. Specifically, Plaintiff has not adequately pled the specifics of 

any fraud as to Folks & O'Connor's part in the alleged "conspiracy", Count XIII of the 

Complaint fails to meet ~e particularity requirements that RICO claims and Rule 9(b) 

Inandate. In addition, Plaintiffs have not pled any criminal activity. 

Folks & O'Connor and this Court are not required to guess at what Plaintiff is 

attelnpting to allege. Due to RICO's quasi-criminal nature, it is vital in a civil RICO suit 

to "flush out frivolous RICO allegations at an early state of litigation." Wagh v. Metris 

Direct, 348 F.3d 1102, 1008 (9th Cir. 2003), overruled on other grounds, Odom v . 

Microsoft COlp., 486 F.3d 541, 551 (9th Cir. 2007). Therefore, based on Plaintiffs 

cOlnplete lack of factual support for his RICO claim against Folks & O'Connor, and the 

non .. specific Inanner in which it was pled, COWlt XIII should be dismissed as to Folks & 

O'Connor. 

WHEREFORE, for al1 of the foregoing reasons, Folks & O'Connor, PLLC 

respectfully requests that the Court dislniss al1 counts of Plaintiff's Complaint against it 

with prejudice pursuant to Ariz.R.C.P. Rule 12(b)(6) and award Folks & O'Connor its 

attorneys' fees and costs in accordance with A.R.S. § 33-807(E). 
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RESPECTFULLY SUBMITTED this 19th day of October, 2009. 

ORIGINAL of the foregoing filed 
this 19th day of October, 2009, to: 

Clerk of the Pinal County Superior Court 
971 N. Jason Lopez Circle, Building A 
Florence, AZ 85232 

COpy of the foregoing hand-delivered 
this 19th day of October, 2009, to: 

I-Ioo. Willirun J. O'Neil 
Pinal County Superior Court 
971 N. Jason Lopez Circle, Building A 
Florence, AZ 85232 

COpy of the foregoing mailed 
via first-class mail this 19th day 
of October, 2009, to: 

Jalnes McKinney 
618 S. Wickiup Road 
Apache Junction, AZ 85119 
P laintijJ; pro per 

BY~ 
An Employee of Folks & 0 IConnol~ PLLC 
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FOLKS & O'CONNOR, PLLC 

By ia?fu~ A~ ..c 
Larry O. Folks . 
Kathleen A. Weber 
Suite 1140 
1850 North Central Avenue 
Phoenix, AZ 85004 

Attorneys for Defendant Folks & 
O'Connor, PLLe 
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JA.MES MCKINNEY 
618 S. WICK1U:P ROAD 
APACHE JUNCTION, ARIZONA, 8S 119 
(602) 717 .. 7502 
PRO PSR (SELP REPRESENTEJ) LITIGANT) I 

I 

IN THE SUPERIOR COIJRT OF'ARIWN)( 
MARICOPA COUNTY 

.. \ 

JAMES McKINNEY, an individual, 
Plaintiff, 

VS. 

KONDAUR CAPITAL CORPORATION~ a 
DeJaware Corporation; KONDAUR. VENTURE 
X, LLC; an Delaware J.J.~C; KONDAUR 
CAPITAL TRUST SERIES 200'·3, a Delaware 
Statutoty Trust; DEUTSCHE BANK TRUST 
COMPANY DELAWARE) a Delaware 
Corporation; PAULA CHASTAIN, an individual; 
PETER BAI, an individual; FOLKS AND 
O'CONNOR, PLLC, an Arizona LtC; 
SECURITY TITLE AGENCY, an Arizona 
Corporation; M & I MARSHALL AND 
ILSLEY BANK, a Wisconsin COlpOration; JO 
JONES and JANE DOE JONES, husband and 
wife, IOI-IN DOES and JANE DOES I-X; ABC 
CORPORATIONS I-V; and XYZ 
PARTNERSH1PS I-V; ABC LLCS I-V, XYZ 
TRUSTS I-V; 

Defendants .. 

CASE NO.; 

PLAINTIFF'S APPLICATION FOR 
TEMPORARY RESTRAINING ORDER, 
PRELIMINARY and PERMANENT 
INJUNCTION .ad ORDER TO SHOW. 
CAUSE .. 

(Ex Parte Emergency ApprteatiOD) 

Assigned to: 

Plaintiff JAMES MCKINNEY, moves the C~ ~ant to Rule 6S(d~ Arlz.R"Civ.P .. ) to 

issue a Temporary Restraining OX'der, restraining and erUoining Defendants, their atto.meys, officers, 

agents, employees, and any and all other persons in. active concert or participation with them, from the 

acts and conduct as more fully defined below. Plaintiff further moves this Court to issue an, Onler to 

Show Cause why a Preliminary and Permanent llUunction should not issue. 
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This Application i.s supported by the Points and Authorities included here and the pleadings 

and motions filed in this case. 

Above Defendant" s "Kondaur" and <"Folk and O'Connor's)) illegal Jack of standing 

pursuant to A.R.S. 47 § 3302 and Rules of Civil Procedure 1 & 17(a) are the primaty cause of 

this emergency and permanent application, thwarting otherwise irreparable harm, and injury to 

Plaintiff from. this lack of A.R.S. 47 § 3302 standing. 

JyRI~DICTION AIm VENUE 

1. This Court has .jurisdiction over the matters related to the emergency, injunctive, 

provisional, and equitable relief sought herein, pursuant to the agreements of the parties 

referenced below. 

2. Venue is proper pursuant to Arizona Revised Statutes § 12-401, et seq. 

3. The transaction was oriainated within Maricopa County, Ari7..oua 

4. The parties herein are subject to certain conttactual obHgatioDS that ate the 

subject of this litigation. 

S. This action is brought, for among other puxposes, to re..'"=rain and enjoin the 

Defe~ants, their agents, employees, represeDtativ~ lawyers, directors and officers, from 

takillg any action to improperly tmnsfer. dispose of, or use the property of Plaintiff to foreclose 

and gain possession of PlaintifP..s Property" 

1/ 

1/ 

6. AIl exhibits are ttue and correct, attached hereto. and incotporated herein" 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

lS 

l6 

]7 

18 

t~ 

20 

21 

22 

23 

24 

2S 

26 

jl 

BACKGR0 1JN!l AND PABTlf§ 

7. Plaintiff James McKinney bas a primary home at 618 S .. WicJdupy Apacb,e 

Junction affected by Defendants actioDS in Maricopa County, Ati7..ona, witb a note once 

originated and serviced by M& I Bank. On information and belief, M & I 8ak had origiDated 

this note in February 2007 for an unknown third party, and previously had seMced it as wen 

until circa August 2009. 

8.. Previously, from March to May 2009, upon continued administrative discovery 

of regulatory violationsI' misrepresentations, and material breaches, Plaintiff disputed and 

rescinded the Note. During that time-period, employees of M &; I Bank had advised retired 

Plaintiff to quit making payments "to qualifY fol' a loan modification" they were proffining. 

Plaintiff in good faith followed the advice of serviccr M &. J 8auk, yet they denied any 

reasonable, H.O.B.P .A. compliant modification and instituted a Notice of Trustee Sate instead. 

9.. Plaintiff later discovered that only approximately 4% of loans are actually ever 

modified in the United Stat:es~ so M & I's inducements to retired PlaintHfwcre absu:td. 

10. Also on information and belief, M & I baDk was a servicer, wholly 1lIlable as a 

non-Real Party in Interest to actually contract into loan negotiations and modification.8 with 

PJaintitt in the first place. On information and belief, this non .. abjJity to ~ontract ,problem as a 

non-owner is nationwide with most 'seouritized' Joans in the United States by debt collector 

serviCeD who are not Real Parties in Interest. 
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11. M & J Bank's inducements and advice to PJaintiff to default were unnecessary, 

misleading, fraudulent, and damaging to l'laintiff. M & I bank repeatedly violated R.E.S.P .. A .. , 

l-LO.E.P.A., F.D.C.P.A~ and F.C.R.A .. during theiJ; servicing era. 

12. In any case, M & I reportedly 1ater csoJd' this defaulted dishonored note to some 

foreign corporate entity with the name Kondaur jn its title, as noted below. 

13. As noted earlier, Defendants Kondaur Capital COl]loration; Kondaur Venture X, 

LLC; Kondaur Capital Trust Series 2009 .. 3 (hereinafter also c'Kondaur")~ and Oefendants Folks 

and 0' Connor (hereinafter also 4:'Folks") are the primary subjects of this T.R.O., and Plaintiffs 

request for permanent injunction during the adjudication oftbis casc. 

14. Like previous servicer M &. I Ban~ Defendant servicer Kondaur has repeatedly 

refused to follow R.E.S.PA. federal disclosure law within 12 U.S.C. Section 260S(e), in 

disclosing the relationship of and between the various Kondaur foreign entities:r LLCs, 

Corporations, and off:'thore Trusts registered in the state of Delaware to Plaintj-tr, even though 

Kondaur themselves claim the legal responsibility to do SO right in their own introductory letter 

~xbibit A, July 31 st Jetter paragraph 10) 

15. There are 44 foreign to AriUtoa, cOlporate entities incorporating tbe Dame 

"Kondaur" related to these Defendants registered in the state of Delaware. (Exhibit B) 

16. 43 of these 44 foreign entities are not registered to do business in Arizona, yet 3 

of them claim a relationship '-Vith Plaintiff, and more importantly to his recorded property 

rights. (E:xhibit A). 
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J 7. Three of the 44 Kondaut' entities: Kondaur Capital CorpOTation; Kondaur 

Venture X, LLC; and KondallT Capital Trost Series 2009-3 appear in two notice papers sent to 

PlaintifF dated August4tl\, 2009 and July 3 1 !It, 2009. (Exhibit A). 

18. Only one of the three Kondaur entities, "Kondaur Capital Corporation" is 

properly registered to do business in the state of' Arizona. 

19. Kondaur Capital Corporation; Kondaur Venture X7 LLC; Kondaur Capital Trust 

Series 2009 ... 3 have purposely, maJiciOllsly, and recklessly kept Plaintiff in the dark for 160 

long unnecessary days, as to which Kondaur corporate entity if any, actually claims and proves 

ownership of the Note and Deed of Trust. Theil' own July 31 st;t 2009 specifically states they 

had 60 business days to answer. (Exhibit A, July 31- letter, paragt'aph 10). 

13 20. Later in December 2009, Kondaur Capital Corporation employee Peter Bai told 

14 Plaintiff McKinney, that KOlldaUT Capital Corpotation was indeed not a servicer of th.e loan. 

IS but quote an "asset manager Jf
• 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

21. This inducement to Plaintiffwas a wire ftaud upon Plaintiff by Kondaur Capi1al 

Coxporation. 

22. The July 31st
;t 2009 letter sent to Plaintiff earlier by K.ondaur Capital 

Corpomtion, clearly states that Kondaur Capital Corporation is a R..E.S.P.A. "servicer' of the 

lo~ also know.n in Jaw as a F.D.C .. P.A. §1692 debt collector, clearly contradicting the 

December wite-ftaud statement (Exhibit A, JuJy 31 1t letter). 

23. Neither a debt con~otor nor a setvicer is an owner Qf a note. 

24. Therefore Kondaur Capital Corporation as non-owner servicer is a commission

based agent-oontraetee, with an unclarified or unknown third party. 
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25. In Kondaur's August 4th 2009 letter., Defendant Kondaur Capital Corporation 

claims to have :r:eceived a 'sold' or 'transferred' ptcviousiy overdue, d.efaulted, dishonored 

mortgage note fr.om M &, I Bank with the defaulted face amount of $408.500. (Exhibit A, 

August 4w, Letter). 

26. Defendants uKondaur Capital Corporation", some unclear non-registered 

Kondaur entity) and Power of Attomey "FoJks" are attempting to illegaJly foreclose the 

PlaintifFs propeny, regardless to their absolute Jack of standing to do so, as described below. 

MEMORANDUM.O! POINTS AND AUTHORITIES 

A. Defendants' Gross WroDg(q' Conduct 

27. Neither defendants Kondam, nor Defendant Folks and O'COD1l0r are a Holder in 

Due CO\lI'se to the Note and Deed of Trust, pursUant to A.R.S. 47 § 3302. 

28. Defendant Kondaur shamelessly advertises to regulation-violating banks like 

servicer M &:. r Bank;, that Kondaur p1lq)OSdy and seeks out and 'buys!! loans with 'hyper

default' .. 'regulato{y violations' and unbelievably, corigination bud'. ~hibit ~ 

29. Kondaur's website homepage at lY!VW~koJUklm!comIhome.i!SpX is prima facie 

evidence that Kondau .. bad full 'knowledge'" that they were buying loans with default" 

dishoDGT, and/or defed and or fraud, in contrast to the opposite basic fotmdational clements 

required by A.R.S. 47 § 3302. (Exhibit C). 

30. Defendant Kondaur attempted to QJver up their purcbases of loans with 

re&uJatory violations and origination fmud, by politely re-Iabeling tbem 'scratch" dent' 

mortgages, in their advertised indueemen~ for non-Holder in Due Course loans. Koodauf 

Capita] Corporation's CEO Joe Daurio stated in April of 2009: 
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H "'wa loan is .tcratch-and-deHt for any of the following three reasonsA" loan 
performance - the loan is either in default or was prsviQusly In dtr/II.Il/t.; a loon 
where a reglliation W .. violated in the origination proceSSj ()1'.fOT underwriting 
reasons thaI' involved fiaud 11 (Exhihit D ... "Scratch-and-dent Loan Mad<:et 
Offers Outlet1'). 

.s 31. Kondallr's April 2009 'Soratch-and-dent' 'KondaUT News' is prima facie that 

6 Kondaur had fuJI I; knowledge ' that they were buying loans with default, dishonQr, and/or defect 

7 and or fraud in violation of A.R.S. 47 § 3302, including Plaintiffs. 
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32. On information and belief~ KondaUf has purchased 28,000 mortgage notes 

throughout the ~ountry with regulatolY violations and origination fraul! includin, Arizona, 

including this Note" and inyolving the direct subject property oftbis application. 

33. Defendant cotporation(s) Kondaur Capital Corpotation kn~w that buying Joans 

13 with regulatory violatjons and origination fraud negates the Note per A.R.S. 47 § 3302, for lack 

14 of a valid Holder in Due Course. 

lS 34. Defendant Kondaur continued this risky ilIegal behavior in Arizona due to the 

us 
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large extraordinary profits derived from it. (Exhibit D, Kondaur News page 1 " .•.. buying loans 

at huge discounts .. ,. 1'). 

35. On information and belief, KondallI' average purchase price of a Note with 

regulatory vioJations is 23 cents on the $1.00 of the defaulted 'face wIne' of the DOte. 

21 36. This gross profit from buying ilJesally originated loans at this rano~ is 4 to 1 
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within just a .few months time, nccessary to complete a 90..day non-reviewed, non-judicial 

foreclosure. 

37. Defendant Kondaur assumed the risk of this illegal behavior in their business 

model, as the few losses sucb as Plaintiffs contested no~ are made up through the profits of 
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the estimated (95%) remainder of unchaUenaed loans that are foreclosed 00, from least

sophisticated, unrepresented, financially"'strapped CODSwn.ers. 

38. Kondaur hoped that this Plaintiff consumer would collapse from exhaustion into 

s this undisputed category; and in August 2009 offered Plaintiff a $5,000 cash bribe to drop 

6 Plaintiff's claims o.fregulatOIy violations and origination fraud, teJling PJaintiffto abandon his 

7 claims and ~'get 012 with your lifo '.1. 
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39. Kondaur's enterprise sch.eme is to abuse the Arizona non-judicial non .. reviewed 

foreclosure process to further 'clearing title' for previo~ violators" mistakes. This works to 

unlawfully yet efficiently and cheaply 'quiet title" in 95+% of the regulatory-deficient, non-

Holder in Due Course notes that Kondaur 'assumes'. 

13 40. A.R.S~ 47 § 3302 cJearly defines the necessary Holder in Due Course as follows: 
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.... A. "holder in due course" means the holder of an instrument it: ...... 2. The 
hoJder took the instrument: (a) For vaIue~ (b) In good faith; (c) Witbout 
notice that the instrum.ent is overdue or h8s been dishoDored or that there is an 
uDeured delaalt with respect to payment of another instnmJ.ent issued as part of 
the same series;" 

41. Blacks Law Dictionary also defines a Holder in Due Course 8., follows: 

A holder iD duc eCtune is a 'person who ~ a negotiable instrument, 8UQb. as a 
promi.ssory note, for value d(ll!! knowledge of any apparent defect in the 
instrument Dor aay notice of dW.oaor. (ijlack's Law Dictiogat'! and Pocket ed 
~OOl pg. 32~). 

42. A...~ Kondaur knowingly advertised for" sought out, and Lbought' Plaintiff's note 

d. DOUce of it being Itol1erduen as noted above in A.R..S .. 47 § 3302 (A) 2, Kondaur uttetly 

lacks standing 8$ a Holder in Due Course. (Exhibits C &, D). 
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43. Also as Kondaur knowingly advertised for, sought out, and "bought' the note 

with notice of it being previously Diallolfored by ObJigorlPlaintiff as noted in A.RaS. 47 § 

3302, Kondaul' lacks standing as a Holder in Due Course. 

5 44. Also as Kondaw lmowingly advertised for, sought out, and 'bought' the note 

6 !!.W!. Dorice of known DtifeJ!t from Mil, I Bank as noted in A..R.S. 47 § 3302, Kondaur Jacks 

7 standing as a Holder in Due Course. 
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45. Also as Konda\ll' knowingly advertised for." sought out, and 'bought:r the note 

without the "In GotHi Ftlith" required by A .. R.S. 47 § 3302, Kondaur Jacks standing as a 

Holder in Due Course. 

46. A non-IIolder in Due Course in NOT a Real Plirty in Interest in the overall 

transaction. 

14 47. Only a Holder in Due COUtSe can be a Real party of Interest in any real estate 

IS Chain of Title as well. 

16 
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48. Only a Real party of Interest can plead and defend in this Comt per 16 AR..S. 

Rules of Civil Proced~ Rule 17(8). 

49. Kondaur is not a Holder in Due Course; and thereby is Dot a Real Party in" 

Interest. 

21 50. Kondaur as a non-Holder in Due Course therefore is unable to create an 

22 unbroken chain of title necessary to foreclose upon the non-Holder in Due Course note. 
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51. Kondaur as a Don .. R.eal Party in Interest Jacks standing in this Court and lacks 

standing against this Plaintiff per Rule 17(a). 

52. Kondaur utterly Jacks the good &itb demanded by A.R .. S. 47 § 3302 
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53. Kondaur lacks any clean hands implied. within A.R.S. 47 § 3302. 

54. This scheme is damaging hundred of Arizonians, by hindenni their othenvise 

pursuit and corrections of Regulatory and Misrepresentation violations in court. 

55. This scheme is damaging Plaintiff greatly. Plaintiff is a 73 .. year--old retiree 

trying to preserve the fruits of ali fetirne of labor, his home equity from a non-valid non .. pa'rty. 

56. Up to Thursday,. Kondaur Capital Corporation. has been baiting Plaintiff with 

settlement offers, that include unreasonable conditions, indemnifications, and change of 

jwisdiction from Arizona to California. These inequitable 'settlement contracts' bave been a 

sham. to 'run the clock' out on P1aintiff'up to the non .. judicial foreclosure date. 

57. Kondaur Capital Corporation, literally without being a Holder in Due Course and 

without Chain of Title:- is trying to take away PlaJntifrs home anyway~ tomQ"O'W morning. 

January stJt, 20 I 0, upon the courthouse's steps. 

58. Defendant's have absolutely NO Arizona recorded chain of title to the Deed of 

Trust, as btBgged to in their 'hyper-delanlt' website home page (Exhibit C). 

59. Plaintiffhas publicly rescinded Folks void Trusteeshjp and Power of Attorney of 

and over the Deed of Trus~ and noticed them of sam.e for this crucial Jack of a {-folder in Due 

Course, and appointed another Trustee. 

60. Arizona Jaw requires recorded) complete Chain of Title. Kondaur'Sf and Folks 

8lld O~Connor' s gross neglect of this public assignment Jaw to da.te, creates repeated theft and 

conve.r.sion in this county in the millions of dollars. 
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61. Finally, public policy greatly mvors granting the injunction. Defendants are 

attempting to conduct a Trustee Sale that lacks a known A.R.S. 47 § 3302 Holder in Due 

Course, a fraud on Plaintiff and the public. 

c. ReQuest that this IRQ be Gr!nted With Notiee 

All televant parties have been noticed with this Application for Temporary 

Restraining Order by fax and by. phone, but time is of the essence to ensure that the 

Trustee Sale, scbeduled for tomorrow lIloralDI, January 5"', 2009, is at the very Jeast, 

,delayed for adjudication of standing. The Court is requested to consider this Application 

Ex Parte and on an Emergency Basis. 

D.. Il1eBond 

The Arizona Rules of Civil Procedure require a bond. Plaintiff is asking for a de 

minimus bond, because the amount that the Plaintiff owes to a non-Holder in Due COUISe 

is de minimus. Plainti:frs value for bond is the home and the home in question makes a 

good and sufficient bQod. Defendants have done everything pos.~ble to steal the 

Plaintiff's home with a lack of good faith in all of their dealings. The Plaintiff requests 

th.at a minimum bond of $250 .. 00 or Jess be required to stop the Trustee sale and put in 

place a pennanent injunction. 

62. Plaintiff'rea{leges and incorporates by reference all prior paragraphs as if tully 

set forth herein. 
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63. PJaintiff has learned that Defendants, their directors. officers, a~ 

employees, attorneys and other persons in active concert with them have been transferr.ing and 

disposing of Plain tift" s property knowinBly without a Holder in Due Course. 

64. Unless Defendants, their directors, officers, &gent$, employees, attomeys and 

any person in aetive concert with them or who are acting under their direction., are homediately 

enjoined from, making further 1m.proper disposition or use of the Prope.rty., and going forward 

with an inegal TJ'tlStee Sale, Plaintitfwill be irreparably harmed and suffer injury. 

65. Plaintiff' bas no adequate remedy at law to prevent ftntJu,r improper transfer, use 

or other disposition of the Property. 

66. The act is illegal or wrongful as to the: party complaining. 

. 67. Plaintiff ha, a very likely chance of success, without a Holder In Due Course 

with standing involved in this proceeding. 

WHBkEFORE, based upon the foregoing, Plaintiff asks for the foUowing relief 

A. For a tetnpora.., order aDd order to MOW cause against all Defendants, their 

om~., directors~ agents, employees, attorneys and any person in actual concert with them or 

who are acting under their direction, are immediatel.y and temporarily e1\joined for the time 

period allowed under Rule 6S, Ariz. R. Civ. P .. , ftom: 

1. Transferring or othenvise disposing ofthc Property, as defined in the Verified 

Complaint; 

2. Going forward with the Trustee Sale, scheduled for January 5th~ 2010, due to the 

lack of Holder in Due Course; and 

3. Such other and further reJief as this court deems just and necessary; and 
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. 4 .. An order disqualifying Folks and O'Connor from representing any party 

adverse to the Plaintiff, and, 

S. An order canceling the current Noti~ of Trustee Sale and Substitution of 

Trustee involving Folks and O'Connor PLLC, for Jack of Ii older in. Due Course. 

B. For a preJinaillary/pennaa.eDt iDjunction against a11 Def-endaots, their 

officers, directors, agents, employees, attomeys and any person in adllal concert witb them or 

who are acting under their direction, arc immediately and temporarily enjoined for the time 

period allowed under Rnle 6S~ Ariz. R. Civ. P., from: 

1. Tmnsfening or otherwise disposing of the Property, as defined in the Verified 

Complaint, until the lack of Holder in Due CollfSe can. be determined. 

2. Transf.er.ring or otherwise disposing of the Property~ as defined in the Verified 

Complaint, until quiet title can be adjudicated; 

3. Going forwat'd with the non-judicial Trustee sate, scheduled for January 5th
, 

2010 for lack of A.R.S. 47 § 3302 Holder in Due COW'se; and 

4. Such other and further relief as this court deems just and necessary. 

E. ~ONCLUSION 

For aU of the foregoing reasons, to protect Plaintiff from pennanent irrepamble injUty 

as a teSult of Defendants' misconduct,Plaintiff requests this Court issue a Temporary 

Restraining Order, and Order the Defendants to show cause why a Preliminary Injunction 

should not be issued to restrain and eJijoin Defendauts, their agents, employees, representatives 

attorneys and asSigns, from further misuse of Plaintiffi' Property, as set forth more fully in the 

Verified Complaint. 
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ljI. 
DATED this J.( . day of Januaty 2010. 

James McKinney 
Plaintiff Pro Per 
(602) 717-7502 
618 S. Wickiup Road 
Apacbe Juuction, Arizona 85119 

I, James McKinney ~ under penalty of perjury, sta~ that I am a party to the above-entitled 
litigation, that I have r.ead the attached Application for Emeraency Restraining Order and know 
the cootents therein., and the matters and things stated therein, are true and comet to the best of 
my knowledge, infonnation and belic£ 

DATED this 4th day of January 2010. 

-··1 I 
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CERTIQCATE OF SERVICE 

A cy of the foregoing emergenoy AppJica1ion for TRO was taxed. phone called in, and mai1ed 
this +f/ day of January 2010 to: 

Kondaur Capital Corporation 
Fax 877-566-3287 
Phone 888~.s66 .. 3287 
1100 Town & Country # 1600 
Oranget California 92868 

Laay o. Folks 
Kathleen A. Weber: 
FOLKS & O'CONNOR 
Pax 602-256-9101 
Phone 602-262-2265 
1850 N. Central Avenue #1140 

oenjx;, Arizona(8S004 
I-'.: 
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I IN THE SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

JAMES MeKINNEY) an individual, 
P]aintim 

VB. 

KONDAUR CAPITAL CORPORATION, a 
Delaware Corporation~ KONDAUR VENTURE 
X, LLC; an DeJa ware LLC; KONDAUR 
CAPITAL TRUST SERIES 2009-3, .. Delaware 
Statutozy Trust; DEUTSCHE BANK TRUST 
COMPANY DELAWARE!! a DelawaJ:'c 
Corporation; PAULA CHASTAIN, an individual; 
PETER BAl, an individual; FOLKS AND 
O'CONNOR, PLLC, an Arizona LLC; 
SECURITY TIThE AGENCY~ en. Arizona 
Corporation; M & I MARSHALL AND 
ILSLEY BANK, a Wisconsj'O Corporation; JOHN 
JONES and JANE DOE JONES~ husband aDd 
wife, JOHN DOES and JANE DOES I-X; ABC 
CORPORATIONS I-V; andXYZ 
PARTNERSHIPS J .. V; ABC LLCS I-V., XYZ 
TRUSTS I-V; 

Defendants. 

CASENO.~ 

TEMPORARY RESTRAINING 
ORDER 

Assigned to: 

IT IS ORDERED fo.t good cause appearing, this court grants this emergency Ex Parte 
Temporarily Restraining Order; estoppiog Defendants from proceeding with the Trustee Sale of 
Plaintiff's horne, w.hile this complaint's claims and Application for Pennanent Injunction are 
adjudicated. 

It is oroered setting 8 30-minute hearing on the Plainti:tPs Application for Preliminary Injun.d.ion 
and Permanent Il\juncti.Qn for , ,2010 at _:__ _om. before this Court, 

The Plaintiff shan insure that the Defendants are given proper and actual notice of the return 
bearing date and pending application for the pre1im1mu:y and per.roanent injunction. 

Judge of the Supe.rior Court 



NOTICe OF ASSIGNMENT, SALE OR TRANSFI!R ~ SERVICING RIGHTS 

T"1$ nOllce Is 10 inform you that ettKM Auguat 1 G. 200$: 1hc) s,JVicing·of your mortgl)go '()an is belng •• Igne<l 
sold. or transferred (rom M&I Mac'&halJ & l$ley Bank. M&I Bank FsB. 'Or Southwest Bank (M&I Bank) to Kondaur 
Capita' Corl>o~liQn. Servicin!; is de~ as (he right to collect payments from you on your mOflgaga IDan. 

The ~ignmQnt. safe or transfer of Ch. atNJclng of tho m~ fOlln doR not affect any t&tm Of conditfon or the 
morlgage instnJrnent$. other than ,he lerms dlrectJV related to 1he servicing of your loan. 

exc::epl In Umited ein:umstances. Itte law requires that your present Servleer send you 'his nofice ~lle~' 15 d~ 
be(ort tne eflQctive date of transfer Of at closing. VOVl' new SeNicer must also send you this notice nQ 'aiel than 
15 days after this P.1fecTiY& date or It cIMinO. 

Your present SeNicer is M&I Bank. If you have any q~tions retadng to the transfer of s.rvit-.Jng from your pre-Pm' 
SaNiCer, catl Mil Sank toll free at 1-88&-484-5483, avalable 24 Hours. 

Your new SeJViaer will be konda\lf C~pB.' ~ration. Tha husrnass addraas tor your new Servlcer's 1100 Town 
& Country Suite 1600, Orange. CA 92868. If you have any question. ralating to the transfer of servietng to your 
new Servicet. ptease c»D rou free ,..s77·731~aB66. Monday through Friday from 8:30 a.m. - 5:30 p.rn. PST. 

The da1B thrtt yQur pre~ilanl $eM.,... tM(1 ~oj:l .QoeptittQ payments (rom you is August 16. 2009. effeetJve :At.rgu$t 
17. 2009. your OOW SeMc9r wiD stan accepting paymMts from you. BBgln making your chacks payabie to 
K()nd8UrCapital Corporation and mail your payment to PO Box 1449. Orange. CA 92856-1449. 

You should afso be aware of the following infonnaUon. which is set out in more dolaif in Section 6 of the Real 
Estate Settlement Procedures ACt CRESPA) (12 USC 2605): 

Ourlng the $O~y ".riod fOllowing tne eWeclivtt date of 'M tran&rar of lhe Ioa~ servicing. a loan pA)'manl received 
by your old ServicElr before Us Q~e date may not be treated by the new Servicer 4.'8 tale. and 8 late fee may not be 
Imposed on yoo. 

Section 6 or RESPA (12 usc 2605) gives you certain coneumer right$. if you sand a "qualifted written request'" to 
your 10.... SeNieet eoncernlng the sarvtcing of your loan. your a.rvicer must provfde you witn a written 
3cknowlOdgmf;utl wiahin 20 bUSiness days of rac&(pt of your requ88t. A "qualified written requeat" it; a writtetl 
corre&poftdcmcc. oltter than noUoe on a payment COUQon or other payment tl'!edi1Jm fitJpplied by the SOfYioer. whlch 
fnetudes your name and account number. and your reasons for the requeSl. Send written requests to 1100 Town 
1\ Country Rd. Suite 1600. Orange. CA 92868. 

Not lacer man 60 busifless clays after t'9CeMr\9 ywr reQUee1. your SeNicer tnU&t m3ke any appropriate corrections 
10. your account and must provide you with a written etarlftcatlon regarding any dJspute. During the 50-business
day period, YOUI' $et\I~.t may not pmvlcfa infcrmafion 10 a consumer raporlng 3gMCY conctlrtllng allY overdue 
paymen1 f8fated to such period or qualified written reqr.fest. however. d'lis aves not prevent the Servicer from 
initiating romdosuro if proper grounds 9.al under the mortgage documentc. 

A bU$lneas day 1$ a day on Which the oft1ces of fba buslnGn Gn1ily ate open to th$ public lor eanying on 
lIiubsfantlafJyatl of its business functions. 

Seotlon 6 ofRESPA a1sO provides f()t damages and costa for IndMdual$ or et.ssas 01 Individual" in circumstances 
Wh~ Servlcers are Shown to have viOlated the requir&n1e(l1$ of that See1ion. You should ~ek legal ad\lice It you 
bel/tHe ytJUt rf9nts have been vioJaCec1 

J"tfy 31. 2009 



J,4MfS MCKINNEV 
618 S Wiekiup Rd 
Apache Junctio", AZ 85219 

NOTIFrCATfON OF ASSIGNMENT. SALE OR TRANSFER OF YOU~ MORTGAGJ: lOAN 

RE'= loan Numb~r - 109147 
Property Address: 618 S Wickiup Rd 

Apache Junction, AZ 85219 

The purpose of this notice is to Info(m you that, effective AUiust 172009. your mortgage loan was assigned, 
st,rcf or transferred to I<ondaur Venture X, LLC and contemporaneously assigned. 50ld or trr»nsferred to KQndaur 
capital Trust Series 2009-3. The assignment • .sale, or transfer of your foan to Kondaur Venture )(, .nc., and 
c:ontemporaneous ~$Sjgnment, sate Or transfer to KondaLlr CapitaJ Trust Stries 2009-3, d~$ not .ffect any term 
or condition of the Mortgage, Deed of Trust or Note ~ nd this notice requires no action on your part. If vou need 
to contact rMse entities, they can be reached at: 

Kondaur Venture X. LI.e or Kondaur Cap'tal Trust Series 4009 .. 3 
c/o Kondnur Capital corporarlon 
1100 Town & Country Road, Suite 1600 
Orange, CA 92868 
Attention: Jon D~cJrio. CEO 
1 388-566-3287. ext. 2052 

Th1t c-bove-descrJbed tr30sfers of ownership were not recorded. However, there has h~"n "n assignment 
recorded. or we intend to record ".., PlSSlgnment, IntO the name of the servicer Of your loan. I(olldaur'spltal 
COr'porcltJorl. Sdfd recordaUon was, or is intended to be, 11'1 Pinal County, A7. • 

• f you have any questions refatina to the transfers of ownershfp of your mortgage roan, please 
contact Kondaur Capital Corporation, the servieer of your mortgage loan and the deSignated agent 
for Kond.ur Capital Trust Serres 2009 .. 3, at the following telephone number, and/or email address: 

KONDAUR CAPITAl. CORPORATION 
Attentlo,,: MI1ce Perry 
Toll-free: (871) 737-8866, ext. 2068 
mperry.kondaur.com 

It is important that you send your monthly payments directly to f(ondaut capita' Corporation, the 
servicer of your mortgage, at the address on your mortgap statement. 

Chedcs should be made payable to Kondaur Capital Corporation. All r.orrespondenr,p, ~nd InquIries 
concerning your mortgage roa" should be addressed to Kondaur C~ pital Corporation~ 
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Kondaur Capital Corporation, fiJe;/IID:/MYOI620Docwnant9/-%20, .. o/620MTG.%20CHALLBNGE%20 . 

. ~'~ KONDAUR ,<) CAPITAl CORPORAnON 

~~ SoaTftlg to 8811ar Sofutlcne 
r'<)t·lf. S~RVleI!'S ABOUT us I.OAN SERVICES BORROW 

Welcome to Kondaur Capital Corporation 

K4ndaUf Cap)tal COlJ)oration is the only premier purchaser of Scratch & Dent fasidertttal mortgage roe,.. 
Kondeur maximias itG bids through Its unique management. se.viang and liquidation strategles. 

Kondaur will competitivel, bid any type of one-to-four famIly residential Joana WhatsotN_, Incfuding 

"storyn loans 

Hvper ... defauJted loans 

loans secured by unIque properties 

Loans with origination fraud 

Loans with regulatory vJolatfons 

Loans rejected for investor purchase 

KONDAUR WlU.. BIO ON A SINGLE LOAN ON A ONe TIME BASIS OR ON A POOL. OF LOANS. KONDAUR 
WILL GIVE LOAN leveL PRrCfNG ON \NHJCH A SEl.LeR MAY "CHERRY PfCKI' LOANS TO SELL. 

Q/RnnOQ .,. r? PM 
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. CAPITAL CORPORATION 
t~~ KONDAUR 
~!. ~t)(f to aett'; SOfuthlni 

HOf4E Sl!RvrCIS ABOUT us LOAN SIRVICES SORROW 

Kondaur News 

KondlUC fieW$ 

Scratch-and-Dent Loan Market Offers Outlet 

MBA Newslint Volume 7, ISIUI 89 

By VIJay Pa'aparty 

WhUe ecratch .. ndoodent loaM accumulate and restrict cash. 'oan 8eUefa now have the option of lutning to 
an emerging market of faan buy .... Who offer Oquidatloft. sale of such loans provides rerlrnlnce or ,.aa'e 
opportunities. sometimes afso @nding in forecloau ... 

"~at drives the scratch and dent market is the sefJer of the 10M who hss a need for "Quidlty: otherwise the 
seller wO\lld not sell the 10M at a discount, If said Jon Daurio. chalrman and ceo of Kondaut Capital ~. 
santa Ana. ClIlif. 

Oaurlo said a loa." is scratch-and .. dent for any of the foUowing lhree reason&: loan performance -the foan i. 
either in default or was previously In de(8UJt a Joan where a regulation was vIolated tn tn. origination 
proeeM; or for und.rwriUng reaso~ 1bat Involve fraud. 

CompSNeS aucn as Kendaur CapIta) have antered Itt. market. buying loans at huge discounfa with the 
potential of repackaging and selina the loans. 

"The process Involves high-touch due dlf"eoce management." Dautio said. IWe might refTJ18nCtit or 
re&tructure the foans or we may reaall them. If it's a nonpeffonning loan, we may get 8 died-in..f'eu. ~a1 
we do i6 characterize bcrfOW"~ ,. thOle who have the abifJty and desire to pay and stay. those who should 
aeU and go. and those who do nothIng: 

Oauria said that foan attributes Plav a slgnifleant pan In pUfchasfng decisions, From a due dillgene6 

91512009 1 :41 PM 
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perspectlve, the company c:onducte a two week to four week review of the loans to vttrify accuracy. 

"In the scratCh and dent wo"d. moat aeftaI'8 don"t h..,G accwate infotrnatton and many times the Infotmation Is 
off." Daurio sald. "Factor. such as the status ofttle JOGQ. unpaid balance and coDatetal valUes information 
resUlt in us adjuating our prfee. RegardfeS8, sel, .. stsoUld be figuring out What is a falr and reasonable 
amount tor these loans. or 

As homeownership preservation eff'otts makes headBnK. the acratch-and-dent market eould make 
additionaf progr6t$$. "rt's a wJn-wln $ituatlon." Daurio sa'd .. M'n the event that we may have to foreclose On a 
home, Irs usually after we make every other eWort to keep the borrower In the home. More often theft not. the 
(&$Son is because we can't reach the borrower at all." 

liThe Incredible magnitude of repurchase oblQationa has Ced to a JiqlJidity crisls in the mortga;e battldng 
industry,· Dautio said. "Loan aeJlera lyptcany do not have sulflClent cash to fepurchase the loan. nor the 
.tJifity to borrow $uftfcient caSh. AI a te$\l't, a scratch-ancf..dent roan buyers wiU arrange wJth tb& loan seDer to 
buy the loan from the loan bUyer at leu than par. with the loan .eUer making up the dlfference. Such . 
differences can end lJkel)' will in the aggregate. amount to bflfjona of dorfars; 

MBA Newalhlk Vc>IUfT!6 7 'ssu. fti. W.ednesdav, Ap£ll Qi~ 

91S/2009 ':41 I"M 



--.........x i it ...... 



" 

CV 2010 .. 090122 

CBRTIFJED COpy 

SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

Michael K. Jeanes, Clerk of Court 

···r;~'lzOto 

01105/2010 

HONORABLE KAREN POTTS 
CLERK OF THE COURT 

M. Scott 

JAMES MCKINNEY 

v. 

Deputy 

JAMES MCKINNEY 
6] 8 S WICKIUP RD 
APACHE JUNCTION AZ 85119 

KONDAUR CAPITAL CORPORATION, et aI. KONDAUR CAPITAL CORPORATION 
1100 TOWN & COUNTRY 
#1600 
ORANGE CA 92868 

LARRY 0 FOLKS 

MINUTE ENTRY 

The Court has considered Plaintiff's Verified Complaint and his Application for 
Temporary Restraining Order, Preliminary and Pennanent Injunction and Order to Show Cause. 
The Court finds that Plaintiff has set forth multiple alternative and credible causes of action 
against said Defendants, specific facts that demonstrate that immediate and irreparable loss win 
result to him before the Defendants may be heard in opposition, and has further demonstrated 
extraordinary difficulty in effectively identifying andlor communicating with said Defendants, 
thereby justifying the entry of a telnporary restraining order without notice. The Court is 
particularly concerned that Plaintiff may lose his primary residence at 618 S. Wickiup, Apache 
Junction, Arizona 85219, tax parcel no. l03-04-057A4 through a trustee sale if a Restraining 
Order is not entered. Therefore, 

IT IS ORDERED that the above named Defendants, their officers, directors, agents, 
elnployees, attorneys, and any other persons acting on their behalf, are hereby enjoined from: 

Docket Code 023 Form VOOOA Page 1 
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CV 20] 0-090 122 

SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

01105/2010 

1. selJing, transferring, or otherwise disposing of the real property located at 618 S. 
Wickiup, Apache Junction, Arizona 85219, tax parcel no. 103-04-0S7A4; and 

2. proceeding with a trustee of the above described property on January 5, 2010, or at any 
time thereafter absent further court order. 

IT IS FURTHER ORDERED that Plaintiffshall serve the summons, the Verified 
Complaint, the AppHcation for Temporary ReStraining Order, Preliminary and Pennanent 
Injunction and Order to Show Cause, and a certified copy of this Minute Entry on the Defendants 
and that the above Restraining Order shall issue upon the posting of a bond in the amount of 
$250.00 with the Clerk of the Court, pursuant to Ariz.R.Civ.P. 65(e). 

IT IS FURTHER ORDERED that Defendants shall appear on January 20, 2010 at 
4:30 p.m. (30 minutes are reserved) and show cause why a Preliminary Injunction should not 
issue as requested in Plaintiffs Application for same. Evidence will be taken at this time. 

DATED: ____ =JA~N~O:~5~2~Ol~O ________ __ 

JUDICIAL OFFICER OF THE SUPERIOR COURT 

This case is eFiling eligible: http;llwww.clerkofcourt.maricopa.gov/efiJing/defauit.asp 

Docket Code 023 Form VOOOA Page 2 
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Filed on 9/9/2009 2:06:56 PM 
IN THE SUPERIOR COURT 

PINAL COUNTY, STATE OF ARIZONA 

Date: Q91Q9/2Q,99 

Itle HaN WILLIAM JO'NEll 
DJvislon: 1 

JAMES MCKINNEY 

Plalntlff(8)r 

ay Jqctfofal Assistant: JUDY O~S}lMAN 

) S1100CY200903764; 
) 

~ NOTICE 

) 
VB. 

KONDAUR CAPITAL CORPORATION, et al., 
~ RULING ON MOTIONSIISSUES 

) 
) 
) Pefeodant(s). 
) 

Plaintiff makes multiple alJegatlons regarding Defendant Kondaur Capital Corporation 
and requests a restraining order based upon those general allegations. An injunction Is 
a degree In equity. State ex. mi. Corbin v. Portland Cement Association, 142 Ariz. 421, 
690 P.2d 140 (Ct. App, 1984). Plaintiff seeks a prohibitory Jnjunotion prohibitIng Plaintiff 
from the sale of property. The issuanoe of Injunctions in Arizona is controlled by the 
terms of Rule 65 of the Arizona Rules of Civil Procedure and the provJ8Jons of A.R.S. 
§12 ... 1601 to 1808. Section 0 governs the Issuance of temporary restraining orders and 
is Identical to Rule 65(a) of the Federal Rules. While the Court recognizes that Plaintiff 
may not have any other adequate legal remedy and irreparable harm may well ocour. 
Plaintiff must st1lf adhere to the taws of the State of Arizona and Rules of Civil 
Procedure In seeking this Court's approval. "The oonslderation of the Court may not be 
restrained unless the act [, illegal or wrongful as to the party complaining. II McKay v. 
Retail Automoblfe Salesmen Looa11067, 16 Cal. 2nd 311, 106 P.2d 373, 313 U.S. 566 
(1940). Rule 65(h) requires a plaintiff to descrIbe in reasonable data" and not by 
reference to the complaint or other document the act sought to be restraIned. Little is 
set forth from whioh this Court can Independently determine the eStlsntfal allegations of 
praintlff's application, Plaintiff makes reference to an ExhIbit A which is orderly attached 
to the Application for Restraining Order. No Exhibit A Is attached and the application is 
not verified. Further, the appUcant has failed as required within Rule 65 to certify In 
writing the efforts which have been made to give notice or the reasons supporting that 
ctaims should not be required. No good reason i5 given. even In Plaintiff's attaohed 
correspondence announcing his rescission) his citation to 15 U.S.C. Sec. 1635(b) Is not 
applicable. First, under subseotfon(e), lIthis section does not apply to a residential 

Page 1 ofl 
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mortgage transactIon." Likewise, under subsection 2 of that sa~i0;fl{91fPqJfJ ai9M6rR&f 
apply to a transaction ·whioh constitutes a right to refinanoing." As troublesome. that 
same code requires the obligor to return consideration. 

WhUe this Court is sympathetic to the Issues raised Py PlaIntiff. fundamental rescission 
law would require the plaintiff to return all monies loaned to him In order to complete t1 
standard rescission. There is no allegation that has occurred either. 

Plaintiff must demonstrate the 6ubstantiaJ.likerIhood of success prior to the Court issuing 
a temporary restraining order. Unfortunately I Plaintiff has not adhered to the statutory 
requfrements or the requirements set forth in Rule 65 requesting a restraining order. 
This Court is unfortunately not able to Issue a restraining order on the doouments 
submitted by Plaintiff. The request for a temporary restraJnlng order Is denfed. Plaintiff 
may supplement or refite his request in compliance wIth state law and the Rules to bring 
the documents in compliance. He must further demonstrate a legal basis besides 
references to federal laws that specifically state residential mortgage transactIons or 
refInances are not subject to statute. 

Mailed/distributed copy: 091P9J2009 

JAMES McKINNEY 
618 S WICKIUP RD 
APACHE JUNCTION AZ 85119 
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