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STATEMENT OF THE CASE

11 This is a premises liability tort action brought byirtis
Catherine Kerege on behalf of all the statutory surviediBecedent Kitty
Volner—Catherine and her three siblings. Kitty Volredt lown stairs while
present as an invitee at the Viscount Suite Hotel in diuc$laintiff alleged
that defendant maintained a dangerous condition that causedomsr to fall.
12 The matter went to trial, and the jury returned a veéffthding
defendant to be eighty percent at fault and Ms. Volner twesityent at fault.
The jury assessed damages of $750,000 for each survivor, touseadedd

$600,000. (R. 74).



STATEMENT OF FACTS

13 Defendant operates the Viscount Suite Hotel in Tucson. cadja
to the hotel lobby are steps leading down to an atrium-sdhth atrium
stairwell. (Tr. 4/07/2010, p. 71:2-9). The 1982 building code appti¢ide
time the hotel was constructed. (p. 15:12-14). Experes#rrrank Mascia, an
architect, examined the construction plans approvedé ity of Tucson in
1986 as well as a hotel floor plan from defendant’'s webgip. 15:24-16:22;
17:20-25; Ex. 24). Both documents depicted a center handtiad abuth
atrium stairwell. (p. 18:2-9).
14 Mr. Mascia determined that based on the intended use andofidth
the south atrium stairwell the building code requiredaifeion and
maintenance of the center handrail. (p. 18:10-19:20). deduhe code
commentary:

Probably the most important single safety device that can be

provided in connection with stairs is the handrail. ilt mever be

known how many missteps, accidents, injuries or eventfasal

have been prevented by properly installed sturdy handrails.

Basically it's contemplated the handrail will be withetatively

easy reach of every stair user.
(p. 23:1-21). Mr. Mascia explained that the center raihgrovides a visual
cue there is a change in elevation and provides theyabilgrab and hold on to

something if one starts to fall. Although the stairwed Bale rails, it was over

twelve feet wide. (pp. 20:10-15, 24:6-21).



15 Defendant’s former employee John Hubbard worked at the
Viscount from 1988 through September 2007. (Tr. 4/07/2010, pp. 69:18-70:7).
He remembered there had been a center handrail aiutieatrium stairwell

and that defendant removed the handrail, even thouglsitnngood, secure
condition. (pp. 74:24-75:5; 76:22-78:5). He also recalleddégndant
changed the carpeting covering the stairs. (pp. 78:6-22).

16 Mr. Mascia observed that the handrail had been removed knd to
the jury that the removal was in violation of the Hunb code, making the
stairwell dangerous. (Tr. 4/07/2010, pp. 26:11-21; 32:19-21,; 3823-4(HKD).
also opined that the danger created by removal of theér&ihlwas

exacerbated, made worse by the fact that this largerpadtearpet was on the
floor, basically almost making it like camouflaged, in mynogn.” (pp. 36:23-
376). Floor pattern and color are important “in terms aidpable to identify
changes, to differentiate surfaces...so you have to be verfjutabout floor
textures and colors.” (p. 36:1-8).

17 Defense expert Wayne Silberschlag, also an architaegadghat
the building code required defendant to maintain the céatatrail and that it
was a violation of the building code to remove it. (4/09/2@p0,35:25-40:4).
Mr. Silberschlag agreed that because of the building codereagemts Kitty

Volner had a right to have the center handrail preseatvesual cue and safety



device. (p. 53:19:22). He was so certain a center hamdérairequired that he
advised hotel owner and general manager Larry Cesarafh@wiolation of
the building code and should have a center handrail adlat (pp. 53:23-
54:7).

18 Kitty Volner was married for 50 years, survived her hudband
continued living in her own home. (4/08/2010 p.m., pp. 7:1-6; 83:8-28. S
walked without assistance, did her own cooking, cleaninghadping, and
drove herself around town. She wore glasses and had nomsofdeing and
perceiving things. Her four children lived in Tucson andujuerque. (pp.
8:22-9:3; 9:6-14; 10:3-23).

19 On September 13, 2007 (Thursday) Kitty went to the Viscount to
have breakfast with family and friends. She and hégrsis-law, Ellie Volner,
went to the hotel together and walked inside and approablexbtith atrium
stairwell side-by-side, with Ellie on Kitty’s right sidéEllie explained that she
spotted friends across the atrium and looked back at Kitty wias fn motion,
falling” and landed at the bottom of the stairs. There m@indication that she
had tripped or stumbled, only that she just went down as theheghad not
seen the stairs. (4/08/2010 p.m., pp. 14:13-15:11; 17:1-17; 20:4-Robert
Casalegno was in the atrium breakfast area to meetdsi Kitty. He saw

them across the atrium at the top of the steps and laokag. When he



looked back he could not see Kitty anymore. (Ex. 31, pp. 12:1414:24
Viscount employee Linda Applegate saw Ellie and Kittyeetite hotel lobby
area. Applegate was attracted to Kitty’'s jogging suit aattiaed the ladies
walk across the lobby. Kitty “just all of a sudden gigeared and you heard a
loud thud.” (Tr. 4/09/2010, pp. 65:21-66:5; 68:14-17).

110 John Hubbard testified that he remembered other falls magur
before on the same stairs. (Tr. 4/07/2010, p. 80:1-81:4) Ch&alegno learned
from a hotel employee that others had fallen previoastiie same stairs.
(Exhibit 31, pp. 17:22-18:21, video deposition transcript). Bettyel@sit
down the same stairs later the same day Kitty f&k. 88, p. 14:10-12) (“steps
weren't visible...just looked like a continuation of the carpeDolores

McGee fell down the same stairs the next month, onli&ct10, 2007, when
her husband was pushing her wheelchair and neither ontheatairs. (Ex.
34, p. 8:11-12, 9:19) (“suddenly | was flying...all looked like flatface to go
on”). Darlene Fulmer fell three days later on October208,7. (Ex. 35, pp.
9:5-12; 16:17-18:12) (remembered she used steps without prolllemaenter
handrail was there but did not detect steps when she Bdljothy Dumnich

fell down the south atrium stairs on October 14, 2008. (Ex.315:20-21) (“I
was looking, and | just—I just missed the steps complgteBetty Simon fell

down these stairs on December 9, 2008. (Ex. 30, p. 21:19-24%{(dighnot



see the stairs...just merges together or something)erlthat day Simon’s
daughter Renee Bizzak and son-in-law William Bizzak walkedth@dotel
not knowing where Betty had fallen. Mr. Bizzak preventeddét from falling
when he saw the stairs at the last second possiblevergranother injury.
(Ex. 28, p. 11:3-9; Ex. 29, pp. 14:22-15:3). Jane Axtell fell ddversouth
atrium stairs on December 6, 2009. (Ex. 36, pp. 8:15-24; 15:248) ¢aatious
because she used a walker; not seeing south atriumstepsent where it
falsely looked safest).

7111 Kitty was taken to Tucson Medical Center. (Tr. 4/08/2010Q.p.
pp. 24:13-15; 88:11). Later that day a trauma surgeon advisetiiltren that
the injury was “really bad.” (p. 88:17). One side of hexch8ooked
fine...like there was nothing going on,” while the other sidd buts and
bruises and “looked devastating.” (p. 88:19-89:5). She was JVaowe
conscious and speaking normally. (p. 90:11-20). Kitty stanl, | didn’t
even see the stairs and | just fell off of thenp” 95:2-3). The doctor
(neurosurgeon Kurt Schroeder) showed the family CTs and il explained
what was happening in Kitty's brain; initially, he wasutously optimistic. (p.
93:6-13). The day after the injury (Friday), however, Kiitist consciousness,
and the doctor recommended surgery to suction clotting blaoaf de brain

and reduce swelling, though he was not sure he could gét {p. 94:1-14;



96:6-15). The children were making medical decisions gnekal to the
surgery, which was done Friday night. (pp. 95:21-24; 97:10). ExXidbi
consisted of photos that showed Kitty’s appearance thattesurgery. (p. 89:6-
90:5).
112 In the early stages of unconsciousness, Kitty stiisomewhat
responsive, making movements based on hearing voices; sheuedrto
respond to touch, good signs said the doctor. She graduadlynbdess
responsive and by Sunday “she was just nonresponsived7:(b-98:6). At
six days after the injury Dr. Schroeder described “her@asures” that were
available to try and improve the situation but asked liidren to evaluate how
they wanted to proceed in light of her grave conditioe. wdas very descriptive
about what was happening in her brain based on imaging andegtsershe
had suffered multiple strokes. The medical evidence itetichat if she were
to live she “would more than likely be [in] a vegetatstate.” (p. 98:13-99:1).
113 Kitty was on a ventilator. On Wednesday, almost akvedier the
fall at the Viscount stairs, Dr. Schroeder gave thdlfatine option of removing
life support and explained that she might pass quicklyrarght take days.
Son Paul Volner explained—

And we talked about what, knowing Mom and the life --litee

that she loved, the activeness of her life, hertgli be

independent, and understanding that she would require 24-hour
care if she were to survive this for any length that shiddfato



live, we decided that she wouldn't want that. Our dad, hetab
passed away years before, wouldn't have wanted that faifhis
So—

(p. 99:19-100:1). The children made a decision to removsuiport.

She continued to breathe on her own, labored, but she contmued
breathe for, | don't know, another two-and-a-half hours or sd. A
the doctor said this could go on for many hours, possibly days. S
that some of us didn't—it was—it was horrible.

Kitty died shortly thereafter. (p. 100:5-19).



STATEMENT OF THE | SSUES

1. Did the trial court abuse its discretion in allowingdance of falls
that occurred after Kitty Volner's?

2. Did plaintiff's counsel argue punitive damages in closing aegum
thereby prejudicing the jury?

3. Did plaintiff's counsel violate the “Golden Rule” and alsmowngly
vouch for plaintiff's cause with personal opinion, th®rerejudicing the jury?

4. Did the trial court abuse its discretion in preventiedense counsel
from arguing that an absence of falls prior to Kitty Voledall showed the
stairway was not unreasonably dangerous?

5. Did the trial court abuse its discretion in concludingttthe probative
value of photographs of the decedent outweighed any potémtiadnfusion of
the issues?

6. Did the trial court abuse its discretion in refusihgee of defendant’s
requested jury instructions? Was the jury on the ebolrectly instructed?

7. Was there any accumulation of errors that denied defendaint a

trial?



ARGUMENT
114 “At the appellate level, there is an initial presumptibat a
judgment is correct. The burden is on the party whaydess with the
judgment to show that the trial court abused its disamétiGeneral Elec.
Capital Corp. v. Osterkamf,72 Ariz. 191, 193, 836 P.2d 404, 406 (App.
1992).

1. THE TRIAL COURT CORRECTLY PERMITTED PLAINTIFF
TO PRESENT EVIDENCE OF SUBSEQUENT FALLS.

115 Standard of ReviewThis court reviews “evidentiary rulings for an
abuse of discretion and generally affirm[s] a tralit’s admission or exclusion
of evidence absent a clear abuse or legal error andingspitejudice.” John C.
Lincoln Hosp. & Health Corp. v. Maricopa CounB0Q8 Ariz. 532, 33, 96 P.3d
530, 541 (App.2004).

116 Argument: The context for evaluating defendant’s allegation
regarding the admission of evidence is plaintiff's burdéproving that the
premises were not “reasonably safe for use by inviteBsetiss v. Sambo’s of
Arizona, Inc.,130 Ariz. 288, 289, 635 P.2d 1210, 1211 (1981). The occurrence
of other falls was probative on this issue. Case lamaimous that evidence
of both prior and subsequent similar incidents is admessibprove that a
location or condition is not saf@etrelli v. Federated Department Storé$,

A.D.3d 1339 (N.Y. 2007) (*admissible and of probative valuehenigsue of

10



whether a dangerous condition existed&Epach v. Ralstorh 10 N.W.2d 604,
608 (N.D. 1994) (“relevant to establish the dangerousne$® @rémises at the
time of an accident”)Burlington No. Railroad Co. v. Whit5,75 So.2d 1011
(Ala. 1990) (“admissible on the issue of whether a plaae safe”)\Wood v.
Walt Disney World Co0396 So.2d 769 (Fla. 1981); abdidley v. County of
Saratoga145 A.D.2d 689, 535 N.Y.S.2d 231 (N.Y.A.D. 1988). The
occurrence of other injuries, no matter when they ocdwsupports a
conclusion that the location or condition was not safe.

117 Defendant wanted the jury to think Kitty Volner was the only
person to ever fall down these stairs, because it knawif the jury thought
hers was the one and only fall to occur it would be lésdylito perceive the
true danger created by the stairs. Defendant moviediime to preclude
evidence of the other similar incidents. Its primary arguimvas that the
evidence was irrelevant (R. 51); however, defendant no |augeends that the
evidence was irrelevant and nearly concedes it was sifiteipursuant to
evidentiary Rules 401 and 402. (Opening Brief, p. 15, n. 11.)

118 Defendant’s secondary argument in its motrohmine was that
evidence of subsequent falls was prejudicial. (R. 53;1%-22). Although

defendant did not mention Rule 403 in either its moitnolimine or its Opening

11



Brief, it seems that defendant is, in fact, invoking RI08 by asserting that the
evidence “should have been precluded as highly prejudicj§21).

119 But the exact nature of defendant’s Rule 403 argument lsamc
In the motion ilimine defendant argued, “The jury would assume that
Defendant was negligent at the time of the Subject Aatidecause other
accidents have happened at Defendant’s hotel afteruthjec® Accident. Such
an assumption would be unfair, unduly prejudicial and impropg@&. 51, p.
3:17-22). In its Opening Brief, defendant concludes, “Thewayg obviously
confused, and Defendant prejudiced, by the evidence andd@ajuments.”
(124). Defendant has never argued that the evidencpevas prejudicial, in
the sense that it incited the passions of the jury, taydefendant would be
harmed because the jury would be confused about the purposki¢brthe
evidence was offered, perhaps thinking defendant was oifotridde
subsequent accidents. This is really a Rule 403 “confuditre issues”
argument, a consideration that is different than “urgegjudice.” See
discussion irShotwell v. Donaho&07 Ariz. 287, 1133-34, 85 P.3d 1045, 1054
(2004).

120 Regardless, the test is one of balancing the probatlue egainst
one of the Rule 403 dangers: “unfair prejudice, confusion obthees, or

misleading the jury.” Defendant’s argument did not givettial court any

12



reason to conclude that the danger of confusion or unfaudice outweighed
the probative value of the evidence. When the triattasas making its
decision on this issue, defendant simply labeled the puvebedlue as
“minimal”’ and then stated its own conclusion, all withantlysis, that the jury
would find defendant negligent because of falls that occufteddecedent

fell. (R. 51, p. 3:17-22).

121 In fact, the evidence of other falls on the stairs Wwghly
probative. Only one incident in the course of many yeaghtrbe viewed as
an aberration, which defendant would have argued was sbéfadlt of the
person falling. Multiple falls, however, showed the tpusture, establishing an
element common to numerous events—the dangerous conditiba stairs.
Although defendant argues there was “other evidence of ‘smnaéle danger’”
(Opening Brief, §22), there was no other evidence that coutdearly establish
the danger presented by these stairs. Defendant now ackigewltat there
wereprior falls (116, 22; p. 4 n. 3); however, defendant failed to iflenti
anyone who fell before Kitty Volner, so there was nartesty available from
those persons to explain how their falls occurred or how tleeg affected by
the carpet pattern or removal of the center handratiias required by the

building code. The evidence surroundsupsequentalls could not be

duplicated by anything else.

13



122 Defendant suggested in its motion in limine that the jwguld
assume Defendant was negligent at the time of the Sulgeatent because
other accidents have happened at Defendant’s hotel aftS8utiject Accident.”
(R. 51, p. 3). Defendant’s concern about evidensib$equengvents,
however, would be the issue of defendant’s “notice” otctiradition, and that
was not a disputed issue in the trial. A business pwmequired to address
unreasonably dangerous conditions of which it has noBceuss,130 Ariz. at
289, 635 P.2d at 1211. An owner has notice when (1) it actualyect the
condition, (2) it knew of the condition prior to theury, or (3) the condition
existed for such a length of time that the owner shoane tbeen aware of it.

Id. Because it was undisputed in this trial that defenideait created the
defects when it removed the center handrail and instddéedonfusing carpet,
notice of the condition was simply not an issue en¢hse and was not a point
on which defendant could have suffered prejudice.

123 Defendant made a perfunctory argument, anyway, that it did not
have “notice,” by stating there was no evidence of peabs find therefore no
reason for defendant to perceive there was a danger statine (Tr.

4/09/2010, pp. 156:23-24; 165:11-14). As defendant has pointed out in its own

brief, however, there was testimony of prior falls. , @iéing Tr. 4/07/2010 at

14



pp. 79:1-80:24§. Defendant did not give the trial court any reason to find that
the danger of confusion or unfair prejudice outweighed the prabadivie of
the subsequent falls, and the trial did not then showdhbd’s decision to be
incorrect.
124 Defendant states now that plaintiff “did not use the syiset
falls evidence to argue unreasonable danger.” (122). That tsue. For
example, the first page of transcript of plaintifsunsel’'s closing argument
shows:

| believe that it is going to take your verdict to lex Wiscount

know that they have a very dangerous condition i thetel that

has caused unbelievable amounts of suffering to this family.

You've heard innumerable witnesses that have taken heaffiefs

that stairwell, just like Kitty Volner did.
(Tr. 4/09.2010, p. 124:18-23). Counsel's first argument to thenyasyto make
a link that other falls showed this was a very dangeronditon.
125 Counsel also pointed out that the testimony of Dorothy Dumnich
(Exhibit 37), one of the subsequent fall victims, estabtishow dangerous the
stairs became when defendant moved the code-required bantkail:

She said, oh, yeah, I've used those stairs before énd Was a

railing there, and | had no problem with that. But gweisat?

The first time she uses that stairwell when thaingwas no
longer there, what happened?

! Also, Robert Casalegno learned from a hotel emglolyat others had fallen previously.
(Exhibit 31, pp. 12:7-14:18; 17:22-18:21).

15



(Tr. 4/09/2010, p. 129:20-25). Ms. Dumnich’s experience told tloeguhat
defendant made the stairs dangerous when it removedrttez bandrail.
1 26 Counsel further pointed out that the video deposition testymd
William Bizzak (Exhibit 28) showed how dangerous the sta@same when
defendant replaced the old carpeting with a busy, paislésrpdbat
camouflaged the steps:

Special forces guy that is trained to have perceptiondate near

does a header off there. Saves his wife from going/Axfid he

took a photograph. He said take a look here, Mr. Hunsakers Doe

that look like — can you see those stairs? See howpaltizirn

flows together like that? And you're telling me that supposed

to see that?
(Tr. 4/09/2010, p. 130:7-13). Counsel added that the “descriptidhs o
witnesses” showed, “It's deceptive. Looks flat. All Wanto the atrium.
Looks like one level. It's really bad. It's a dangeroasdition.” (p. 130:14-
17). Counsel reminded the jury that Ed McGee, who pushed feis wi
wheelchair down the stairs, testified that the stagsevihidden: “And he says
we didn’t see any indication this was a stairwell. #itn’t see those side rails.
We didn’t see those stairs.” (p. 133:10-13). Furthernamensel pointed out
that witness Jane Axtell testified she always avoidaitdss The reason she fell

on the subject stairs was that she never saw thenpt¢htion looked flat and

safe to her. (p. 141:15-20).
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127 The evidence of subsequent falls was relevant to shavthé
condition was dangerous, and, contrary to defendant’stiassgaaintiff's
counsel made that very argument to the jury.

1 28 Defendant states that plaintiff's counsel “improperlgdithe
evidence to argue the hotel’s notice of the unreasonabledan23). Again,
there was no reasonable dispute about whether thk Wwbieh created the
condition, had notice. Also, a review of the transciijvgs that defendant’s
assertion, which is supported only by a footnote containimgsh-up of
unidentified argument, is false. The quotations in note 12r(@gBrief, p.
16) are from Tr. 4/09/2010, found in a section that begins @6%.where
plaintiff's counsel first identified the issue of noticH they create it, they're
on notice. But it doesn’t stop there.” (p. 165:23-24). Neotinsel reminded
the jury of the evidence: “[E]mployees say that it hayspall the time. This
isn’t the first time it happened”—referring to prior, not sedpsent, falls. (p.
166:2-3). Counsel then pointed out the hotel did not docueveny fall at
those stairs and argued that typically the actual numbevenits is higher than
the number reported. (p. 166:9-24). Counsel referred to sulmddglle only
to demonstrate that not all falls were discovered bymorted to the hotel—not
once even implying that the subsequent falls gave noticetprKitty Volner's

fall. (p.166:7-12). Then, sharing with the jury the efthis thought
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process—in light of the fact that (1) defendant actuaiated the condition,
and (2) the employees knew of prior accidents—coung&ebasow the
defendant could possibly say it did not have notice of thditon. (p.

166:25). Counsel used omyior accidents to reinforce the fact that defendant
was on notice, an argument secondary in importance to thindgcefendant
actually created the condition.

129 The second portion of defendant’s footnote no. 12 (p. 16) (“Who's
next? What's it going to take?), is from plaintiffeunsel’s argument after he
had moved on from the issue of notice. (p. 167:7-8). riaicdy does not
support the assertion that plaintiff's counsel argued ecel®f subsequent
accidents proved notice. Defendant has mischaradaetheeclosing argument
by using a footnote of excerpts that are not cited to ttw@de

130 Defendant ends by stating the “jury was obviously confused’
“believed its obligation was to punish or deter the Defentgffi4). This
allegation is not at all obvious and is not supported byetberd. The jury

knew that the building code required a center handragdtety and that
defendant removed that handrail. The jury saw photogrdythe stairs and
heard first-hand the experiences of numerous persons Wiab tiee stairs or
nearly fell because they walked right up and never reatizmedtairs were there.

Far from being confused, the jury reasonably concludedhbattairs were
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dangerous. Defendant speculates that the jury enhanceddist to punish
defendant because of subsequent falls. A verdict thegher than defendant’s
evaluation of the case does not show that the jury wafsised by the issues.
The significance of the verdict amount is fully dis@g# the following

section.
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2. PLAINTIFF'S COUNSEL DID NOT ARGUE PUNITIVE
DAMAGES IN CLOSING ARGUMENTS AND DID NOT
COMMIT ANY MISCONDUCT .

131 Standard of ReviewThe appellate court is “guided by two
principles” when reviewing the denial of a motion foistrial based on an
allegation that misconduct during closing argument pregatithe jury:
First, counsel are allowed wide latitude in their closirguanents.
Also, the trial court has great discretion in coninglithe conduct
of the trial. If the trial court does not find that amgument unduly
prejudiced the jury, then on reviewing the printed rectve [
appellate court] will not disturb its ruling absent a cleawshg of
prejudicial error.
Hales v. Pittman118 Ariz. 305, 313, 576 P.2d 493, 501 (1978).
132 “The trial judge is allowed considerable discretiormamtrolling
the conduct of a trial, and is best able to weigh tlegudicial effect upon the
jury of any misconduct by counselRancho Pescado, Inc. v. Northwestern
Mut. Life,140 Ariz. 174, 188, 680 P.2d 1235, 1249 (App. 1984). “That court
has the whole picture and is better equipped to make gudigment than an
appellate court.”ld. 140 Ariz. at 189, 680 P.2d at 1250.
133 Argument: There was no misconduct by plaintiff's counsel, and

the amount of the verdict is not excessive but simgilgcts the jury’'s

reasonable view of the loss suffered as a result of aemsttieath.

20



A. There was no misconduct by plaintiff's counsel, who argue
liability, not punitive damages

134 Defendant has maintained throughout the entire courgasof t
lawsuit that in spite of the building code violation itgiis were perfectly fine
and there was no danger associated with them. On thaalasf trial
defendant called its expert to testify:
Q. (By Mr. Hunsaker) Mr. Silberschlag, did you come to a
conclusion, sir, with regard to this particular stairveslito whether
or not it was safe for the use of the public?
A. Yes, it's a very safe stairwell.
(Tr. (4/09/2010, p. 25:20-24). Defense counsel then argued jioryhél
submit it wasn’'t unreasonably dangerous, sure, alsiaisome dangers to it.
...But is it unreasonably dangerous, is the questionr’! 4/D9/2010, p. 157:2-
5). That defense position was the context for closing argulnyeplaintiff's
counsel.
135 Defendant asserts that plaintiff's counsel impermigsabbyued
punitive damages. Defendant acknowledges an analytsiatijar caseCota
v. Harley Davidsonl41 Ariz. 7, 684 P.2d 888 (App. 1984), a product liability
case in which the plaintiff was injured while riding atorgycle he alleged was
defective. Cotasupports plaintiff's position here. The defendant manufactur

like defendant in the present case, denied there was& ttefemade the

motorcycle dangerous. 141 Ariz. at 15, 684 P.2d at 896. “Durasing
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argument, plaintiffs’ attorney told the jury that th&yuld ‘send a message’ to
defendants, so that the injury suffered by Cota would not happsrytother
motorcycle rider.”1d. Specifically, plaintiff's counsel argued as follows:
You have more power than the president of the United

States, because you and only you can right a wrong, andngbu

only you can decide the credibility of the witnessesu énd only

you can send a message to the motorcycle industryseraha

message to Harley-Davidson and the A.M.F. and say, Tiits is

going to happen anymore.
Id. The verdict was for the plaintiff, and the manufacturike, the defendant in
this case, complained that plaintiff's counsel had madengermissible
punitive damages argument. The court, however, concludad tvas not a
punitive damages argument and was entirely proper in thextaftdne
manner in which the case was triedd.
136 The context of the manner in which tGetacase was tried was
that the defendant had not received the message yet aimbiedrto deny that
its product was defective. Plaintiff's counsel themearaged the jury to send
a message with a verdict for the plaintiff determinting defendant’s liability.
The arguments in the present matter were no different,vibey made in the
context of defendant strongly arguing that the stairway @ston was not

dangerous, and plaintiff responding that the jury’siliigtverdict would tell

defendant otherwise.
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137 This was not a punitive damages argument. As defendant even
acknowledges, plaintiff's counsel specifically encouradpedjairy to “give the
full measure of damage, so that there will never hopelidlgnother fall at
Viscount hotel on these stairs.” (Tr. 4/09/2010, p. 172:22-24% “fti
measure” of damages is not a request for a punitive anatwone the degree of
loss suffered by the survivors. This quoted statement inamedyl followed
plaintiff's counsel telling the jury that a human life lgaeat value and that the
survivors’ losses were significant and that the loss waamptess just because
of Kitty Volner's age, so it was clearly a compensattasynages argument and
not a punitive damages argument (and not an argumenntiakied the
subsequent accidents on the stairs). (p.172:8-17).

1 38 Suggesting the verdict would prevent another loss was astequ
that the jury inform defendant that it was being held lgdible because it
was maintaining a dangerous condition. This is preciselyyjpe of argument
approved in th€otacase where plaintiff's counsel said, “[S]end a message
Harley-Davidson and the A.M.F. and say, This isn't gambappen anymore.”
In other wordsTell the jury with your verdict of liability that the defendant
needs to fix the problem so that no one else gets Tirs. is proper argument,
specifically approved by this court @ota and the trial judge immediately

recognized it as such. (Tr. 4/09/2010, p. 149:19-151:20).
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139 Defendant’s allegation of misconduct has no merit. gpeific
language cited by defendant in 127-32 (Opening Brief) wasralbptne
argument to send a message:

» inexcusable disregard for the safety of patrons;

» the night manager ignored Mr. McGee, whose wife went down t

stairs in a wheelchair;

» protection for children and the elderly;

» make it stop, they are still doing nothing;

» who'’s next;

» voice of the community.
Each and every one of these statements by plaintbtmsel was an element of
suggesting the jury should tell defendant with its verdhat its stairs were
defective and dangerous—yes, it does make a difference yoleremove a
handrail that is required by the building code.
1 40 Although defendant argues that plaintiff's counsel “askeduitye
to award Plaintiffs aignificant enough amoum damages to send a message”
(Opening Brief, 134, emphasized language by defendant),ifflaicbunsel
did not say that. Defendant did not provide a link to the thaascript for any

such argument, and plaintiff's counsel never suggestednairty should

enhance the damages above and beyond the “full measure.”
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B. It was the jury’s discretion to determine reasonabl@amaqges

141 Defendant argues that the amount of damages awarded gdreves t
jurors must have been influenced by counsel’s conduct artienetvidence.
The reason given is that the jurors awarded more traspticific dollar
amount first suggested by plaintiff's counsel; however, i@t ignores the
complete record. Plaintiff's counsel first stated tiia¢ value of losing a
mother under these circumstances of what they've bemungtihiand being
denied that relationship with their mother, that was snudtédis worth
$250,000 for each of those children.” Defendant leaves otg gtibtation the
very next words by plaintiff's counsel: “I think that's thalue,if not more so,
fora mom.” (Tr. 4/09/2010, pp. 147:23-148:3).
Counsel readdressed the issue in rebuttal:
[l]t's been suggested that the life, just because Kittypn&t was 78
years old, that her life is just not as valuablellWelisagree. If
anything, it's more valuable. | like to think that, at tdemm my
perspective, the golden years, as you call them, amy &it as
important as all of the years in between. And this lfahms been
denied their mother unjustly. This has been a terriblengvend it
needs to be righted. If he threw out a number in hopeswibif
maybe you'll just low ball and split the difference betwéee two
numberscandidly, from my perspective, that number that | gave
you was low. | would like to think you think the value of a human
life, Kitty Volner inthis case, has greater value than what |
suggested

(Tr. 4/9/2010, p. 171:22-172:10). Argument about the value of tleeveas

never limited to any fixed amount.

25



142 There is no support for defendant’s position that the number
suggested by plaintiff's counsel set a ceiling for reab@jurors; in fact, by
stating $250,000, “if not more,” counsel was suggesting a “flobefendant
would not agree that by suggesting $100,000 it was creating emommamount
to be awarded. Both attorneys encouraged the jurors to tmhkdmselves
and exercise their right to determine reasonable damagesicsly advising
the jurors that the appropriate amount of compensatiowasthey the jurors
thought it should be and not what the attorneys suggesteuttifPtacounsel:
“And you have the absolute control to make that decia®to what the loss is
to this family.” (Tr. 4/09/2010, p. 172:11-12). And from defernsensel:

And | submit to you that if you get even to the questf damages

in this case, that what Mr. MacBan has suggested tasyoat the

proper amount. It's for you to decide. It's not for the adtgsgno

decide. It's not for me to decide at all.
(Tr. 4/09/2010, p. 164:24-25). If the jury had awarded less thah either
attorney suggested, the defense response would be thsitriply the jury’s
prerogative to award what it deems appropriate. That esetg what
happened in this case. Jurors are always reminded thathehattorneys say
in closing argument is not evidence, and their findings ardéimited by what
the attorneys tell them.

143 Defendant labels the amount awarded as “excessive,” dusth

stated only by substituting defendant’s argument for the jawaduation.
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Obviously, the trial was conducted to get the jury’s sssent of fault and
damages, not defendant’s, and the jury’s award is not @ixeesmply because
it exceeds what defendant states a proper award would leeapplicable
standard is very strict. The amount of damages “iseatoun particularly

within the province of the jury.’Frontier Motors Inc. v. Horrall 17 Ariz.App.
198, 200, 496 P.2d 624, 626 (App. 1972). This court will not disturb a jury’s
damage award unless it is “so unreasonable and outrageooishock the
conscience of this court.Acuna v. Kroack212 Ariz. 104, 136, 128 P.3d 221,
231 (App. 2006). Furthermore, “A court will not intervene whweare is
conflicting evidence. Instead, both the trial court anccthet of appeals defer
to “a jury's good sense and unbiased judgmerRitchie v. Krasner221 Ariz.
288, 136, 211 P.3d 1272, 1284-85 (App. 2009) (jury awarded more than the
amount suggested by plaintiff's counsel). The amount cdweed here is not
shocking to the conscience. It is not unreasonable.etttigely within the

realm of reasonable judgment by jurors who listenetdcevidence.
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3. PLAINTIFF'S COUNSEL DID NOT VIOLATE THE “GOLDEN
RULE” AND DID NOT IMPROPERLY STATE PERSONAL
OPINION..

144 Standard of review:The granting or denial of a new trial on the
grounds of misconduct of counsel is a matter within laé¢ourt’s discretion.

A new trial on grounds of misconduct is never grangedd disciplinary
measure but only to prevent a miscarriage of justicé.Grant v. Arizona
Public Servicel33 Ariz. 434, 451, 652 P.2d 507, 524 (1982). The granting of
a new trial because of misconduct by counsel in closiggraent “is only
sparingly granted,Anderson Aviation Sales Co., v. Per&2 Ariz.App. 422,
429, 508 P.2d 87, 94 (App. 1973), and is reserved for “only the mostsseriou
cases to prevent a miscarriage of justidgitchie v. Krasner,221 Ariz. 288, |
52,211 P.3d at 1287.

145 Argument: The trial court correctly denied defendant’s motion
because, first, defendant did not make objections premisdedGolden

Rule” or ER 3.4(e) (personal vouching) until its motion fewrtrial. (R. 90).
The “usual practice requires objection to be made aitrties aind that the court
be requested to admonish the jury to disregard the impropeucshé&hoenix
Newspapers Inc. v. Churck4 Ariz.App. 287, 294, 537 P.2d 1345, 1352 (App.
1975). Furthermore,

The presumption is that an admonition to the jury bycthet will
remove the effect of the improper remarks. Unlessetbee, it
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appears that the misconduct was of so serious a rthaireo
admonition or instructions by the court could undo the daemag
failure to make timely objection is a waiver of error.

Id. Waiting until a recess to move for a mistrial is not¢berect procedure.
Hales,118 Ariz. at 313, 576 P.2d at 50&rant, 133 Ariz. at 453, 652 P.2d at
526;Liberatore v. Thompsonid57 Ariz. 612, 619, 760 P.2d 612, 619
(App.1988) This rule was well stated as follows:

A party is foreclosed from complaining on appeal of miscehd

during arguments to the jury where his counsel sat sjileattk

during the arguments, allowed the alleged improprieties to

accumulate without objection, and simply made a motioma fo

mistrial at the conclusion of the argument.
Brokopp v. Ford Motor C.71 Cal.App.3d 841, 860, 139 Cal.Rptr. 888,
899 (Cal.App. 1977). In this case defendant did not even indhede issues in
its motion for mistrial. Defendant has waived objecti@m] the argument of

misconduct should be summarily rejected.

A. The “Golden Rule”

1 46 Furthermore, there was no misconduct; plaintiff's coldgenot
violate the Golden Rule, the purpose of which is to precimgament that
“appeals to the jurors to place themselves in the posifianitigant and to
decide the case based upon what they would want underchenstances.”

Rosen v. Knauld, 73 Ariz. 304, 309, 842 P.2d 1317, 1322 (App. 1992).
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147 It was perfectly legitimate argument to ask the jurors to &idke
case from the perspective of Ms. Volner’s survivors cla@nants. The jurors
were charged with determining the injury to the childre Vast their mother.
Counsel therefore askét;an you imagine going into a hotel and ending up
dead? Think of that. Imagine that(Tr. 4/09/2010, p. 142:11-12) (language
objected to is emphasized throughout this argument). Counseallwausly
not asking the jurors to imagine that they had awakened dealatel; rather,
he was commenting on the bizarre, unexpected natuhe afeath. People do
not normally die when visiting a hotel to have breakfagh friends. There
was no long, slow decline where the family knew it wasicig and prepared.
It was, instead, a shocking and traumatic turn of eventhé children.

148 Plaintiff's counsel also stated, “I can’t repeat evernyghihat you
have heard about Kitty, biits clear to me that Kitty is representative of an
awful lot of moms that you can relate to(p. 145:2-5). The context of this
statement was plaintiff's counsel defining a mother and eshaibd what it
means to lose a mother: “Moms are about love. They're alffadtion.
They’re about companionship. They're about care. Theymut protection.
They're about guidance. That's what moms do. That's @Gtbg gave us
moms. There’s no substitute for a mom.” (p. 144:14-18). S=wimply

established the value of a mother like Kitty Volner. Bfirdeg everything that
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is good about moms and by defining Kitty Volner as one of thasas
plaintiff's counsel did not ask the jurors to place thenein the position of
the victims and to decide the case based upon what they waatdunder the
circumstances.

149 Defendant also cites the following statement by plaistiébunsel:
“That’s a terrible loss. And to think that your mom, you see heulsofflife
and enjoyment, and the first thing you see when you get to the hospitgd.
145:13-16). Saying “your mom” did not ask the jurors to think abwait own
mothers. In very formal English usage one would usétpersonal pronoun
“one:” And to think that one’mother, onesees her so full of life and
enjoyment....More common, however, in writing but especially in &eg, is
to use the second person “your” and “you;” this casuah for speaking is
ubiquitous, and it is clearly understood that the speakerrdadgerally refer
to the person being addressed. Defense counsel spoke thevagamkesubmit
to you when you use your 3-D, your peripheral vision, yaepth perception,
this is a visible condition.” (Tr. 4/09/2010, p. 162:13-15).

150 The context of the statement by plaintiff's counsel,oluhi
defendant again ignores, makes it clear he was not telkitige jurors in the
second person:

Can you just see her [Kitty] in just the month befsine
died, she’s in Albuquergue. The description that Paug géhere
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she’s like the Story Teller, that she’s sitting down sihe's

inviting them all in. And all the kids are kind of scaittg around
her, trying to get as close as they can just to be ndxdrtoTo feel
the warmth, the guidance, the love, the affection.thhgs that
come from a mom. And then to have it all snuffed &rnuffed

out. That's a terrible loss. And to think that your mom, you see
her so full of life and enjoyment, and the first thing you see when
you get to the hospital—you haven’t seen these photographs yet,
you need to take a look at therMou saw the reaction on Paul's
[surviving son] face.”

(p. 145:13-18). Plaintiffs counsel was describing the Volaeilfy and what it
was like for the children to experience their mother'®leand see her full of

life and then to suddenly see her gravely injured in theitadsgCounsel was
not asking the jurors to imagine themselves and theirengtsomething that
defendant can imply only by completely ignoring the ceindéed thereby
misleading the reader.

151 Defendant objects to additional language, repeated here & som
context:

That's what they were having to deal with there. Andhthe
to have her go from talking to you, to slipping into a corAad
then having to get her through surgery. And then watidd thy
little her ability to communicate, squeeze of a hanel résponse
of a touch, to be lost. And then to finally have the phgeicome
in and say there’s no chance for recovery hateur option can be
to remove life support. Can you imagine how horrible that
decision had to be"No child should have to make a decision to
pull life support from their mother. No one. That's notunak
That defies nature to have to make that decision frénausnatic
event like this. It shouldn’t happend then to finally make that
decision, that agonizing decision, and give the go-ahead, and then
sit around and watch, just watch the monitors, and watch mom,
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until everything all of a sudden goes flat-lindeart rate stops.

Blood pressure stops. Pulse stops. That's horrible. And it

shouldn’t, it shouldn’t have happened.
(Tr. 4/09/2010, p. 146:2-20). Again, the context clearly shirasplaintiff's
counsel was simply reminding the jurors what Kitty Voleeurviving children
had gone through while they watched their mother dechdepass on. This
argument does not fall under the Golden Rule.
152 It is not possible to create a trial that is emotilynstierile, and it is
perfectly legitimate to ask the jurors to understand the emaltinjury suffered
by the plaintiff; the damages instruction clearly matked part of the jury’s
consideration. Furthermore, the rule goes both ways, hendeffense should
not ask the jurors to step into the shoes of the defendfatitis case, however,
defense counsel argued—

And | asked people, if you have people come into your own

homes, you expect them to make use of their sight andgatee

to know where they are and to avoid obstacles. Otherwise,

somebody could trip over your coffee table. You're liableip

over a waste paper can, you're liable.
(Tr. 4/09/2010, pp. 158:21-159:1). Although defense counsel gbtup
argument as something about which he had asked witnesdespthe true
intent was to prompt the jurors to imagine that a guesiein homes had been

injured and was suing them. If it was not intentionadeinonstrates how

difficult it is for counsel to talk about the case in tertinat the jury can
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understand without saying something that might prompt the jtoors
personalize the issues in some way.

153 “The mere mention of putting themselves in defendatdtsepdoes
not constitute reversible error, without a studied purpogedjudice the jury.”
Brummitt v. Chaneyl8 Mich.App. 59, 170 N.W.2d 481, 485 (19668jed by
Beaumaster v. Crandalh76 P.2d 988, 995 (Alaska 1978). The statements of
plaintiff's counsel, analyzed above in the context of celimargument,
certainly do not reflect a studied purpose to prejudice tlye jall of the
statements were made in the course of explaining tathevhat the surviving
children experienced.

154 Even if “one” assumes that arguments by plaintiff's celid&d

invite the jurors to place themselves in the shoes endieint’s tort victims,
where the argument “was not sufficient to have causeplith¢o return a

verdict which was the result of passion and prejuditescourt “will not
interfere.” Taylor v. DiRico,124 Ariz. 513, 518, 606 P.2d 3, 8 (Ariz.1980). In
this case, the comments by plaintiff's counsel thag¢gdnt has cited could not
have caused the jurors to imagine themselves as victimsargythan the
testimony that they heard regarding the loss. The sbould not interfere

with the verdict.
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B. Vouching by Counsel

155 As defendant notes, ER 3.4(e) prohibits a lawyer, whitaah
from stating a personal opinion regarding—

» The justness of a cause,

» The credibility of a witness, or

» The culpability of a civil litigant.
Defendant argues that plaintiff's counsel stated persomaioopin violation of
this rule. Again, because defendant failed to object durigighiis argument
should be summarily rejected. Defendant states, “Wadives not apply when
it appears ‘that the improper conduct of counsel actiriflyenced the
verdict.” Quoting Ritchie v. Krasne21 Ariz. 288, 151, 211 P.3d 128But
defendant leaves out the next line of the quotation, wikicfThe trial judge is
in the best position to determine this.. Id.
1 56 Regardless, the specific allegations of misconduciiavoot
support an order for new trial. Defendant first quotesetimphasized portion of
the following argument:

[l]t's one thing to take the railing out, which is cleaalyisual cue,
but when you also, after taking that visual cue out, puatun a

2 As defendant noteRitchie v. KrasnerquotesAnderson Aviation Sales Co., Inc. v. Perez,
19 Ariz.App. at 429, 508 P.2d at 9Andersordoes not actually say anything about waiver
not applying—only that “the trial judge is in the best positio determine [whether
improper conduct actually influenced the verdict] and hisstatwill not be overturned
unless there is an abuse of discretiold”” In Andersont was the trial judge who interrupted
closing argument; he then cautioned the jury and then daniegluest for mistrialld.
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flooring surface that camouflages those stairs, you gd@uale
whammie, andhat makes immanent [sic] sense to me why these
folks were going off like dominoes once both of those things
occurred. As long as you had the stairway railing up, | don’t think
it made any difference what the carpeting lookedti&keause you
can’t miss something that’s this wide and it's two-by-sieming
down the full middle of the stairwalput when you throw in some
carpeting that camouflages what you're looking at, that is a death
trap. It's a hidden danger.
(p. 140:1-13). Regarding this argument, defendant merels stete“counsel
directly commented on the evidence.” (Y43). What theaitéel by defendant
prohibits is offering personal opinion regarding the justridsa cause, and
defendant makes no attempt to explain how this argument mightevieia
3.4(e). The fact that plaintiff's counsel commented ftasmown point of view
on this issue was insignificant, as he was merely pagadkie testimony of
expert witness Frank Mascia. (Tr. 4/07/2010, pp. 36:23-37:6).
157 Also, the comment was similar to one offered by defeons@sel,
who offered his own opinion regarding the credibility ofn@sses:
If it were flat like these people tried to say to you thia thought it
was, it would have to continue out here. ...How anyone could
reasonably say to you that we thought that it wafiatheres
beyond me. It's just beyond me.
(Tr. 4/09/2010, p. 162:24-25). Defense counsel also stated, “iEmrany
reasonable way,don’t think, that you could say that Ms. Volner didn’'t have

some fault for her own.” (p. 162:24-25). This is cleartatement of opinion

regarding the justness of a cause and the culpabildgfendant. Neither side
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objected to such comments, choosing instead to simply litewhiatever the
jury would make of them, if anything. The fact that vexperienced defense
counsel did not object during the argument and did not incluadeatbasis for
his motion for mistrial is an indication that the argamnhwas not objectionable.
(Tr. 4/09/2010, p. 148).

158 Defendant next complains that plaintiff's counsel “tdid fury
exactly what he thought the case was worth.” (143). Netdidldefendant
fail to object at trial, but defendant did not even raisg dbjection in its
motion for new trial. (R. 90). The trial court nevexd an opportunity to
address this allegation. Obviously, the trial court coldhave erred in
declining to order a new trial based on an argument that exaes presented to
that court.

159 Importantly, “[rleversal will be required only when paears
probable that the misconduct ‘actually influenced thelice’™ Leavy v.
Parsell, 188 Ariz. 69, 72, 932 P.2d 1340, 1343 (1997) (citation omitted).
Defendant’s very argument, however, establishes thaiimenent by

plaintiff's counsel did not improperly influence the jurlefendant alleges that
plaintiff's counsel personally vouched for awards of $250,00(peeon;

however, the jury rejected that suggestion and awarded ribee.
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fact is that the jury awarded what it thought was apprapaat not what either
attorney suggested.

1 60 Defendant inserts four more citations to arguments byiifes
counsel and states that counsel “inject[ed] his persgmaion regarding these
matters. (Opening Brief, 1Y43-44). These commentasa@rexamples of
personally vouching for disputed issues:

* | was touched by Paul’s letter to his mother,

» | personally believe moms have unbelievable value,

* | disagree that her life (at age 78) is not as valuable,

* | personally think that our greatest responsibility is to our children.
These are simple observations with which no one coully te&e issue.
Counsel was not telling the jury how he personally thoughjury should
resolve disputed issues in the case.

161 Citing Leavy v. Parsell188 Ariz. at 72, 932 P.2d at 1343,
defendant states that “any doubts” about the prejudict®sfof misconduct
“must be resolved in favor of the parties aggrieved35)f What the Arizona
Supreme Court actually said was, “Because this istadhdetermination, no
presumption of prejudice or lack of prejudice should beiegplif the
misconduct is serious, however, the judge should resaoly doubt in favor of

the party aggrieved.” 188 Ariz. at 72, 932 P.2d at 1343. Theudige made
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that factual determination in this case based on lsisiaind observation of the
trial and concluded that it had been conducted withoutigheg. “Because the
trial court is present and able to assess the prejueitédt of arguments
firsthand, its discretion in granting or denying a motionrfewv trial is quite
broad.” Rosen, supral 73 Ariz. at 309, 842 P.2d at 1322, vacated on other
grounds by 175 Ariz. 329, 857 P.2d 381 (1993).
1 62 In Leaveythe court stated that the first step in the anaigdise
nature of the conduct and in that case found egregimsuct:
Counsel deliberately and knowingly did what the judge expressl
ordered him not to do. This was not a case of a lawyangett
carried away and injecting improper issues or commerfisah
argument. Such misconduct occurs, improper though itbmay
188 Ariz. at 72, 932 P.2d at 1343. The court added that “one of pnepar
remarks was directly relevant to the issue of witrmesdibility, the essential
issue in this case of diametrically conflicting stotield. The court noted that
the evidence was “quite evenly divided between the panmigshat the
“deliberate and knowing acts of misconduct...may very weleharoduced the
very result sought.” 188 Ariz. at 72-73, 932 P.2d at 1343-44.
163 In this case the record shows that even if plaintdBsnsel
crossed the line at any point it was not deliberate or cgrvasrders arising

out of motions idimine. It was not different from the way defense counsel

argued the case. Furthermore, this was not a closetasenly divided
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evidence where the jury was asked to choose between “dieafigtaonflicting
stories.” Id. Quite to the contrary, both experts to testify agreed thahdafe
had illegally removed an important safety device—theeydmandrail. The
jury reached the only reasonable conclusion, whichthatsdefendant
maintained a dangerous condition that caused the deKittyoVolner.
Furthermore, the jury found that Kitty shared fault,tssas clearly not a case
where the jury got swept away in a tide of passion ougdreg. This case does

not meet the_eavyfactors. 188 Ariz. at 73, 932 P.2d at 1344.
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4. DEFENDANT’'S POSITION REGARDING AN ASSERTED
ABSENCE OF PRIOR FALLS DID NOT MEET ESTABLISHED
FOUNDATIONAL REQUIREMENTS .

164 In its statement of Issues Presented for Review (@geBief, p.
14, no. 3), defendant asks, “Did the trial court abuse stsetion in preventing
defense counsel from arguing that the absence of fatlstprMs. Volner's
showed the stairway was not unreasonably dangerous?heHlung of
defendant’'s argument, however, suggests there was ertioe fiyal court “in
precluding evidence” (p. 26), and defendant cites for the appistandard of
review the rules pertaining to the admission or rejectiavimence. (45).
The argument then segues into a discussion about whethedalatfshould
have been precluded from making a closing argument aboubsbeae of
prior falls. (Y 49). In fact, defendant fails to cite @ngposed evidence that the
court excluded.

1 65 Defendant fails to cite any standard of review applicabénto
assertion that the court improperly prohibited argumethe jury about a lack
of prior falls. Defendant cites no authority that woulg@urt a position that
the trial court impermissibly limited defendant’s argumnePlaintiff cannot
address an implied argument and will only discuss whahdaf@ briefed,
which is the assertion that the evidence met the rexapaints oflones v. Pak-

Mor Manufacturing Co.145 Ariz. 121, 123, 700 P.2d 819, 821 (1985). The
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evidence did not meet that standard; defendant compfaikdg to satisfy

requirements for a defense based on a lack of prior falls.

1 66

Beginning as early as 1936, the general rule in Arizona s t

the court will not allow a defendant to present evidendbefbsence of prior

accidents in an attempt to prove a product or conditionsafss Id., 145 Ariz.

at 123, 700 P.2d at 82diting Fox Tucson Theaters Corp. v. Linds4y,Ariz.

388, 56 P.2d 183 (1936). In tRak-Morcase, however, the court determined

that pursuant to Rule 403 the court may, in only specifigtdohrcircumstances,

admit some evidence of an absence of accidents. Thecautidned as

follows at the outset of its analysis:

Nevertheless, experience teaches us that the problgpnsjudice,
inability of the opposing party to meet the evidence, aed th
danger of misleading the jury are substantial. We asre also,
that defendant’s “lack of notice” of injury does not estéiblise
fact that no injuries had occurred, and that a “long histbgood
fortune” may not preclude the conclusion that the prodiacst
defective and unreasonably dangerous.

145 Ariz. at 126, 700 P.2d at 824. The key to admissibility i ptioponent of

the evidence must establish that if there had beenagr@dents, the withess

probably would have known about them.” 145 Ariz. at 127, 700 R.28%

For example—

The defendant may have established a department or ditasion
check on the safety of its products and may have ars\fste
ascertaining whether accidents have occurred from thef uise
products. The defendant or its insurers may have madeeysu
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of its customers and the users of its product to determhether
particular uses of the product have produced particular tyfpes
injuries. Information may have been compiled by and obthin
from governmental agencies such as the Consumer Proaliety S
Commission.... Defendant may have established a systdmtsvi
insurers, distributors, or retailers whereby retagtomers are
encouraged to report accidents, accidents are investigated, a
data is compiled.

Id. Each of the examples cited by the court involved sgpe of affirmative

action to seek out information above and beyond whattsitously reported

to the defendant by third parties.

167

The court also defined the evidence that should not be admitted:

Thus, if the import of the evidence is ho more than testyrhat
no lawsuits have been filed, no claims have been made/eor
have never heard of any accidents,” the trial judgegdly
should refuse the offered evidence since it has vele fitobative
value and carries much danger of prejudice.

Id. Defendant did not even offer that much evidence. Defdéndam cites the

testimony of its Executive Housekeeper, Linda Apple¢#d8), the employee

who was near the stairs when Kitty Volner fell. Defe counsel asked Ms.

Applegate about what she saw and also asked her how mastg theshotel

had per month in the year 2007. (Tr. 4/09/2010, p. 63:21-64:9). $&efen

counsel never asked Ms. Applegate, however, about an alifeammdents.

Larry Cesare, the hotel owner who was responsible foovahof the center

handrail, was present for the trial but did not fest{(Tr. 4/06/2010, p. 12:6-9;
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4/09/2010, pp. 39:10-13, 84:10-12). Defendant presented no evidencefat all
an absence of accidents.

168 Defendant tries to put the burden of proof on plaityfiarguing,
“Yet none of Plaintiff's withesses testified to accidgeatcurring before Ms.
Volner's.” (Opening Brief, 148). First, it was not plafif's burden to prove
that accidents occurred before Kitty fell; rather, isvd@fendant’s burden to try
and prove it probably would have known about prior accidents from a
effective system for identifying accidents that revealegen Second, the
assertion is clearly not true; both Robert Casalengo dmiKobbard testified
there were prior accidents. There was no evidence froichvdefense counsel
could reasonably argue that there was an absence déati Defendant did
not have the evidence to offer regarding an absencecimfeants and was
hoping to slip in a surprise jury argument based on Applegstimony about
the number of guests at the hotel.

169 Defendant tries to write off the testimony of Mr. Hulabay

saying that he only testified about his own awareness @nahat was reported
to upper management. (Opening Brief, p. 27, n. 15). Bussiue undedones
v. Pak-Moris not notice; rather, the issue is “whether a padicdanger was
unreasonable,” and the “[s]afety history, including thes@nee or absence of

prior accidents...is evidence which may make [a finding of ddrigere
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probable or less probable.” 145 Ariz. at 125, 700 P.2d at 823. iHlaias
talking about other accidents in order to prove that thes steere dangerous,
and defendant wanted to falsely argue an absence of acduoenfgort its
position that the stairs were not dangerous. This eparate from the issue of
notice, so what mattered was that the prior accidemt®beurred and not
whether Mr. Hubbard reported them to anyone &lse.

170 One of the reasons why defendant failed to have a sintless
testify that there was a lack of prior accidents was diefendant did not have
evidence of a system that would have identified accidefithough defendant
has an “Incident Report” form that is filled out in theest of a reported injury,
defendant offered no evidence from which it could be reasoiablyed that
defendanprobablywould have known about accidents and near-accidents.
There was no system in place to discover accidentsreas no evidence, for
example, of an employee whose job it was to monitor the gyofoe incidents
involving guests, no evidence of a security video system aefgtamonitor the
property and look for incidents involving guests, no evidence o$ ©igrthe
property advising guests to report incidents or how to report, taedino
evidence that defendant conducted surveys to solicit inpdioymation from

guests. There was no evidence of a system that hawldied incidents not

3 Mr. Hubbard was one of the managers, handling techisisaés$ of the hotes,g.,
computers. (Tr. 4/07/2010, p. 70:8-12).
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witnessed first hand by an employee or immediately tedday an injured
guest. The Bizzaks established that defendant did rex\eis near accidents.
(Ex. 28, 29). Mr. McGee established that no one noticed fesswiheelchair
tumbling down the stairs and that it took two trips to tlatfdesk to stir any
interest in their accident. (Ex. 32, pp. 16:16-19:3).

171 Ms. Applegate, the only hotel employee defendant calléskstdy,
stated that if a hotel guest fell on the premises @demt report would be
written only if an employee witnessed the fall or ghuest happened to make a
report to the front desk. (Tr. 4/09/2010, pp. 81:15-82:1) The ‘isystas
purely passive.

172 Defendant failed to show that it took any affirmative actm
discover incidents involving guests and was unable to shavihéldethere been
prior accidents iprobablywould have known about them. In fact, due to the
nature of defendant’s business operation and this lawsvitikd be extremely
unusual if it had been able to lay such a foundationhodighPak-Morwas a
product liability case, the court stated, “This problem, hexes not peculiar
to safety-history evidence in product liability cases” bt variant of the
‘negative evidence’ problem.” 145 Ariz. at 126, 700 P.2d at 824. cbart
then discussed this evidentiary issue in the contexpodmises liability case:

We are cognizant, also, that in the ordinary casse(Fox Tucson
Theaters Corp. v. Lindsay, supyanvolving the design or
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construction of buildings or intersections, the evidentmaedicate
which we have described will militate strongly againshagion
of the evidence. Where, for instance, plaintiff gdéle that
premises were negligently designed or maintained, the aefre f
that no prior accidents have been reported is incompleties
not tell us how many near-accidents, nor how many forsit
escapes from injury, may have occurred, and it leavesppenent
of the evidence no method to ascertain and identify those wiro ma
have passed by the area, under what conditions, and Wwah w
risks or experience. In such a case, the scalesdipgty in favor
of rejection of the evidence.

145 Ariz. 128, 700 P.2d 826. Defendant’s position did not satisfiyakeVior
requirements There was no evidence from which defendant could reasonably

argue that an absence of accidents demonstrated the propsréafe.
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5. THE TRIAL COURT CORRECTLY ADMITTED PHOTOS OF
DECEDENT IN THE HOSPITAL .

173 Standard of ReviewA trial court’s determination under Rule 403
is reviewed for abuse of discretion in admitting or dengwniglence.Rhue v.
Dawson,173 Ariz. 220, 226, 841 P.2d 215, 221 (App. 1992).
174 Argument: The claimants here were all wrongful death statutory
survivors who were entitled to recover for their “anguisit@v, mental
suffering, pain, and shocknot just for the fact of the decedent’s death, but also
for the manner in which the decedent dies to the extentnanner of death
makes the experience more difficult for the survivdairouard v. Skyline
Steel, Inc.215 Ariz. 126, 113, 16, 158 P.3d 255, 259 (App. 2007). The court
in Girouard further defined the rule as follows:
Thus, insofar as the manner of a decedent’s death mayadaed
to a wrongful death plaintiff's anguish resulting from the deash,
opposed to anguish caused by knowledge of premortem pain
suffered by the decedent, it is highly relevant to the pfésiti
claim for damages.
215 Ariz. 126, § 17, 158 P.3d at 259. The manner in which a deathaway
added to the anguish of the survivors “is highly relevant.” dheos at issue
explained the manner of death and the anguish of the survivors
175 Defendant’s argument is confusing. Defendant describes the

photographs as “horrific” (51) and “gruesome” (152), gadtom plaintiff's

counsel’s description of the photos, and gives the court @ piat gruesome
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movie character (that was never admitted into evidethosyever, defendant
does not argue that the photographic demonstration of Wahyer's surgical
wounds incited the passions of the jury. In fact, inttlaé court defendant
never argued that it would suffer prejudice because digiuesome” nature of
the photographs. Defendant only argued what it appeargte here, which is
that the photographs would cause the jury to make arddiea the pain and
suffering of the person who has been injured.” (Tr. 4/06/2010, pp-5111;
4/08/2010, pp. 8:13-9:7; 4/09/2010, p. 5:21-24). So, even though defendant
referred to “prejudice” when arguing to the trial courtl @ontinues to call it
“prejudice” here (151) and to argue there was a “prejpideéfect” (153), what
defendant is really arguing is “confusion of the issuesliffarent Rule 403
consideration.

176 The appellate issue is whether the trial court cdgrelgtermined
that the probative value of the photos outweighed any dafgenfusion of

the issues.

N 77 The decedent Kitty Volner had four adult children who gattie
around her after the accident and then, during the negays, suffered
through the very difficult experience of witnessing haederation. They
visited her and saw that she became unable to communithtéham. She

was taken away for surgery but continued to worsen. fjogyiand then
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especially the surgery completely changed her appeaasmdcadded to the
trauma the children were experiencing. Eventually, thene told there would
be no positive outcome and that it was recommended life suppoemoved.
They made that painful decision and experienced their msttheath.

Evidence of this process, including the change that theyrstheir mother’s
appearance was “highly relevant” to the survivors’ claindimages as this
evidence helped the jury understand the anguish that theyienged. The
probative value of the photographs was high.

178 On the other side of the scale there was no danger afsionfof
the issues. As the trial judge noted, defendant cmttéhat the survivors were
free to testify about their mother’s appearance. (Tr. 4/06/3§j104:24-5:1,
5:20-21). Kitty’s appearance was going to be part of the amgway, by
defendant’s agreement, so there was no risk at alltbatdditional step of
admitting the photographs would create confusion abeustues.

179 Furthermore, Kitty Volner's medical records and billsre/ not
admitted in evidencé.Neither was there any testimony about her experignci
pain and suffering. There was nothing about the presentaftenidence to

suggest that the jury was to award damages for the iswgffirat Kitty

* Defense counsel talked about the medical records aglitibey were in evidence and
improperly argued to the jury in closing that the recordsgutdhe fault of Kitty Volner (Tr.
4/09/2010, pp. 154:4-155:1); however, the records were never admi$ee R. 71).
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experienced. Plaintiff's counsel never even argued thiat Kad suffered or
that compensation was to be paid for her suffering; teahé&ary, he
specifically argued that pursuant to the court’s legstrirctions “the four
surviving children were to be compensated for their “loss\d, laffection,
companionship, care, protection, and guidance since the dehih the
future.” (Tr. 4/09/2010, p. 143:2-18). They were to be compethsateheir
“pain, grief, sorrow, anguish, stress, shock, and mentarsugfalready
experienced and reasonably probable to be experienced utdhe.’f (p.
146:21-24). This language tracked verbatim the court’'s acalaatages
instruction. (R. 68, p. 12).

180 There was no suggestion that the survivor’s were resperfsibl
Kitty’s medical bills, which were not admitted or ewvafifered. The entire
focus of the damages argument by plaintiff's counseltivasnguish of the
survivors who, before the fall down the stairs at defendiotsl were
enjoying their mother’'s companionship and affection and wexe suddenly in
the hospital witnessing her death. (p. 145:13-146:20). Cosirfisell
argument to the jury was “that this family has been demien mother
unjustly,” and he asked the jury to “decide what the loss tisis family” (p.

172:3, 11-12).
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781 There is no basis in the record to support defendant stiassehat
“[tlhe photographs invited the jury to award damages foddwedent’s pain
and suffering.” Nothing about the evidence, the argumetwwisel, or the
instructions by the court suggested to the jury thaike such an award. The
presumption is that the jurors follow the instructigmeen to the best of their
ability. Mitchell v. Emblade80 Ariz. 308, 404-05, 298 P.2d 1034, 1038
(1956). Defendant agreed that the fact Kitty Volner inpsed and her
appearance was disturbing was admissible. Defense cauasdiee to quote
the court’s instructions as well as the argumentsahpff's counsel if he
thought it was necessary to clarify the nature of thedbsssue.

182 The extremely low risk, if any, that the photograplwiid create
confusion certainly did not “substantially” outweigh their hygtdlevant nature
and strong probative value. Rule 403. The court did ndityeadmitting the

photographs.

52



6. THE TRIAL COURT PROPERLY REJECTED JURY
INSTRUCTIONS THAT DEFENDANT REQUESTED .

183 Standard of Review:

Jury instructions are considered in their entiretyappellate

review. In determining whether the instructions givemene

correct, the test is “whether, upon the whole chatgejury will

gather the proper rules to be applied in arriving at a correct

decision.” ...It is not error for the court to refuse teega

requested instruction that is adequately covered bnsteictions

that are given.
Timmons v. City of Tucsoh71 Ariz. 350, 355, 830 P.2d 871, 876 (App. 1991)
(citations omitted). A “trial court has substantiaatetion in determining how
to instruct the jury.”Smyser v. City of Peori215 Ariz. 428, 133, 160 P.3d
1186, 1197 (App.2007). A reviewing court will not overturn a \artinless
there is substantial doubt as to whether the jury was gyopéided in its
decision.” Dawson v. Withycomb@16 Ariz. 84, 163, 163 P.3d 1034, 1035
(App.2007).
184 Argument: Citing Golonka v. GMC204 Ariz. 575, 593, 65 P.3d
956, 974 (App. 2003), defendant argues a trial court is requiredtociighe
jury on all legal theories supported by the evidence. (b trial court did
exactly that in this case. Defendant contended that Kitner was at fault,
and the trial court instructed the jury, “Defendant ckthmat decedent Kitty

Volner was at fault.” (R. 68, p. 7). The court then defifaedt and negligence,

told the jury that defendant bore the burden of proof ordifisnse, told the
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jury to consider the defense if it found defendant at fanld, explained how to
manage relative percentages of fault on the verdict.f (R. 68, pp.7-11). (See
also Tr. 4/09/2010, pp. 175:16-177:4). Nothing more was required, and the
court did not err in refusing to put its stamp of approvadefendant’s specific
theories about why Kitty was at fault.

A. The court did not err in refusing defendant’s requestd
instruction regarding pain and suffering of decedent Kityy VVolner.

185 Waiting until the last day of trial, after the othertrastions had
been “settled,” defense counsel suddenly asked the couttl tarainstruction
based on language from A.R.S. § 14-3110: “Upon the death of thenper
injured, damages for the pain and suffering of the persorethghall not be
allowed.” (Tr. 4/09/2010, p. 113:11). This provision is not pathefwrongful
death act under which this lawsuit was brought; ratherllstdader the general
provisions for probate administration.

1 86 Defendant argues that the instruction was necessadyite“
home” its concern about the damages award. (155). Biutglhome one
party’s unsubstantiated worry is not the standard for icstigithe jury. “Once
the court has defined the legal principles in understdadabguage, it
becomes the obligation of counsel to explain the appligabf the legal
principles to the facts in evidence. The court is natired to instruct on every

suggested refinementHales v. Pittmanl118 Ariz. 305, 310, 576 P.2d 493,
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498 (1978)citing Porterie v. Petersl11 Ariz. 452, 458, 532 P.2d 514, 520
(1975) (“Instructions are not given to aid one side or ther athery

argument”). Defense counsel was free to quote the’sanstructions as well
as the arguments of plaintiff's counsel if he thoughtaswecessary to clarify
that the jury was not to make an award for Kitty Volngasn and suffering.

9 87 There was no error in refusing defendant’s last-minuteesicfor

a special damages instruction. The topic was adequadedred by other
instructions and addressed a concern that was unsubstdnpatticularly in
light of the fact that there was no evidence offered,remdrgument asserted, in
support of an award for Kitty’s pain and suffering.

B. The court did not err in refusing to give an instructiondiscussing
liability for an open and obvious condition

1 88 Defendant filed proposed jury instructions. (R. 59). Meithe
instructions nor the pages were numbered, which makd8aud to refer to
them, but as defense counsel explained to the trial jtithgey [were] offered
as alternatives to each other sort of.” (Tr. 4/09/2010, p14185). Three of
these instructions referred in some way to the idagatlidefendant is not liable
for injury caused by a condition that is open and obvidiben instructions
were being settled, and it was time for counsel to makead of any
disagreement with the judge’s decisions, defense cotaiksl to identify a

particular instruction to be given, again referred to tlasnalternative
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instructions, and failed to give the court a legal reasimnany of the three
instructions should have been given. (p. 118:12-24).

189 The Civil Jury Instructions Committee of the State BBArizona
does not recommend giving an instruction on “open and obvicessbning
that it is adequately covered by RAJI (CIVILY Eault Instructions and
Premises Liability 1. (See comments to Premises litiali). The trial judge
in this case did give the Premises Liability 1 instructi(R. 68, p. 4), which
specifically told the jury that defendant had an obiarabnly with respect to
“an unreasonably dangerous condition.” The court ialstoucted the jury that
Kitty Volner was at fault if she “failed to use reasbieacare.” (R. 68, p. 7).
The trial judge correctly reasoned that these instns adequately covered
legal concepts that would allow counsel to make approprnigterents to the
jury. (Tr. 4/09/2010, pp. 117:4-10; 118:4-11; 118:25-119:7). Defense dounse
then addressed the jury and argued that Kitty Volnerav&sult because the
stairs were an open and obvious condition. (p. 156:6-19; 157:1172@)
result was a verdict that apportioned twenty percent fawts. Volner, so it
was not at all necessary to give a specific instructoonmenting on the open
and obvious concept advanced by the defense.

190 Significantly, the Committee has provided a recommended

instruction to be used where “some courts may find it ap@i@pin some cases
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to give an instruction on ‘open and obvious.” (CommeatBremises Liability
1). Defendant did not offer that instruction but instdativered three
alternatives without ever picking one and asking the douwtve it. Defendant
failed to articulate a clear, specific request, faitedfter legal reasons for
giving any of the alternative requests, and failed to reécuesstruction that
added anything that was necessary either for the judgerecty educate the
jury or for defendant to fully and successfully argue its ifjpdabeories.
Defendant should not be heard now to complain that the jusyivagequately

instructed.

C. The court did not err in refusing an instruction discussing the
decedent’s use of sight and intelligence

191 One of defendant’s theories was that Kitty Volner waséiéat
fault. Pursuant to defendant’s request the court instdutee jury that if it
determined defendant was negligent it “should then considemdiaf€s claim
that decedent, Kitty Volner, was at fault.” (R. 6810). The court defined
“negligence” as “the failure to act as a reasonablyfebperson would act
under the circumstances.” (p. 7). This adequately infotimeg¢ury of the
standard to apply to the defense and gave defendant allgbetwpty required

to make an argument regarding Kitty Volner's fault.
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192 Citing Vegodsky v. City of TucsahAriz.App. 102, 399 P.2d 723
(App. 1965) (pedestrian alleged negligent maintenance ofto#gts),
defendant asked the court to give an additional instruction:
The duty to exercise ordinary care to avoid injury inctude

the duty to exercise ordinary care to observe and apprecater

or threatened danger. A person is required to make redsassb

of his faculties of sight and intelligence to discoverg][danger

and conditions of danger to which he is or might have become

exposed. If you find thplaintiff failed to exercise that degree of

care, then you should find that tpiaintiff was guilty of

contributory negligence. [emphasis added] (R.59).
The request was properly refused. First, the languageéfendant offered
simply did not fit the facts of the case. This is adirst-party tort action where
contributory negligence is a defense; instead, this ioagiul death action
brought on behalf of statutory survivors. The plaintifffi@aine Kerege, did
not bring this action for her own fall; she was not regplito exercise any
degree of care and could not possibly be “guilty of contrityubegligence.”
As written the requested instruction was nonsensacal it was not the court’s
obligation to rewrite the instruction for defendant take it fit the case.
193 Second, the concept was adequately and accurately ddwetbe
court’s other instructions, which advised the jury thaoitld find Decedent
Kitty Volner at fault if it determined that her failute use reasonable care

caused the injury. The jury made precisely that findsoagwe know that “upon

the whole charge” the jury instructions were adeqt@tdefendant.
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194 Defendant’s request was similar to the one mad®oterie v.
Peters, supraa motor vehicle collision case where the plaintiff veathe
court to instruct the jury that—
General human experience justifies the inferencevthah

one looks in the direction of an object clearly visible skes it.

When there is evidence to the effect that one did lookdidutot

see that which was in plain sight, it follows thaheitthere is an

irreconcilable conflict in such evidence or the persoa wa

negligently inattentive.
111 Ariz. 452, 457-58, 532 P.2d 514, 519-20. The trial court refused tthgive
instruction, and the court of appeals agreed: “The stgdenstruction, even if
supported by the evidence, is that type of instruction hvbiould not be given.
Matters of so-called common experience are more approprjatgl
argument—not jury instructions.ld. Defendant in this case was requesting an
instruction that addressed a matter of common experetmoking at one’s
surrounding environment—that was appropriate for argumenthwdaunsel
did in fact make (Tr. 4/09/2010, p. 153:18-154:3; 158:12-25), but not fpr jur

instruction. The trial court is not required to spinrg\@rgument asserted by a

party into an instruction to be read by the court.
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1. THERE WAS NO ACCUMULATION OF ERRORS, AND
DEFEDANT RECEIVED A FAIR TRIAL .

195 The jury was correctly instructed on all applicahiks of law and
properly exercised its discretion to admit both evidencbsequent accidents
and the injury photographs depicting what the children éxpesd during their
mother’s death. It was proper to preclude argument based assarted
absence of accidents, as that was not supported by theeavidBlaintiff's
counsel acted well within the rules by suggesting thatuthesj finding of

liability would advise the defendant it did have a dangecouslition. Counsel
did not violate rules applicable to closing argument and dfigorejudice the
jury. There was no mistake by the trial judge thedracted with conduct of

plaintiff's counsel to deprive defendant of a fair trial.

CONCLUSION

196 Plaintiff respectfully urges the court to affirm thelgment.
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